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PREFACE. 



The present little work contains the law in force in this 
Colony on the subject of the solemnisation of marriage, 
and is intended more especially for the use of ministers 
and marriage officers, though it is hoped that it may 
also prove of service to members of the legal profession. 

The subjects treated of are : the capacity to contract 
marriage ; the publication of banns and notices ; the 
granting of special licences ; the various modes in 
which marriage may be solemnised; the registration 
of marriages; and, lastly, the penalties imposed in 
respect of certain offences against the Marriage Laws. 

In an Appendix, the statute of law of the Colony on 
the solemnisation of marriage has been printed, together 
with those portions of certain Proclamations which 
relate to the same subject in British Bechuanaland, the 
Bechuanaland Protectorate, and the Chartered Com- 
pany's territory. When considered necessary, notes 
have been freely added. 

D. W. 

Cape Town, 

Jamiaryt 1897. 
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Up to the year 1804, the law in force in this Colony 
relating to marriage was contained principally in the 
Political Ordinance of 1580, and the Echt Reglement of 
1656. According to these laws, a marriage might be 
solemnised either by a minister of religion, in facie 
^celedse^ or by certain civil fanctionaries. It appearp, 
];ioweyer, that, owing to no machinery having been 
provided in this Colony for the celebration of marriage 
by civil officers, marriage before a minister of religion 
was the only form in use. In 1804, apparently owing 
to the existing arrangements failing to meet the re- 
quirements of the country districts, Commissary-General 
J)e Misi issued an Ordinance providing that in future 
ajil marriages should be entered into before a Landdrost 
and two heemraden in the country districts, and, in the 
following year, a lay Matrimonial Court was established 
at Cape Town, before which marriages were also cele- 
brated. 

This Ordinance was, however, repealed (at least, as so 
far as regards the solemnisation of marriage) in 1806, 
by Sir David Baird's Proclamation of that year. This 
Proclamation required that all marriages should be 
solemnised by an ordained clergyman or minister of 
the Gospel, and prohibited the Court for matrimonial 
afEairs, and all landdrosts and heemraden from perf orm- 

b 



X Eistorical Note. 

ing the marriage ceremony. It also made proyision for 
the solemnisation of marriage in country places by 
ministers of religion. 

The law remained in this state for over thirty years, 
when " the increased desire for lawful matrimony " felt 
by the large number of persons recently released from 
slavery, rendered further provisions necessary. Accord* 
ingly, on the 7th of September, 1838, an Order in 
Council was issued, which came into operation on the 
1st of February, 1839. 

Under that Order marriage may still be solemnised 
by ministers of the Christian religion, but, in addition 
to these, the Governor is empowered, when the eircum* 
stances of any district require it, to appoint marriage 
officers who may also celebrate marriage. 

By an Act passed in 1860 (Act 16 of 1860), the 
facilities for contracting marriage were still further 
increased by power being given to the Grovemor to 
appoint marriage officers for persons belonging to the 
Jewish or Mohammedan feith, and by the appointment 
of every Resident Magistrate a marriage officer. 

With the exception of an Act (No. 9 of 1882) to 
regulate the granting of special licences, and another 
(No. 40 of 1892) legalising marriage with a deceased 
wife's sister, there has been no further legislatioa 
affecting marriage. 
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CHAPTER I. 

CAPACITY TO MARRY. 

Marriage may, for present purposes, be defined as an Definition of 
agreement, manifested in manner and form required by°^ '^^' 
law, between a man and a woman (both of whom are 
legally competent to enter into such an agreement) to 
cohabit with each other, and each other alone, during 
their joint lives. 

To a valid marriage it is therefore required that the RequiHites 

parties to it should marriage. 

(1.) Be legally competent to marry each other, 

and 
(2.) Manifest their intention in manner and form 

prescribed by law. 

It is the object of the present little work to show 

what are the requirements of the law of this Colony 

upon these two points, and in the first place let us 

inquire 

Who may marry. — Every person is at liberty to 

B 



2 The Marriage Laws of Cape Colony, 

capaeitf. many iinless labouring under some incapacity arising 
from one or other of the following causes, viz. : — 
h!S^?ty. (!•) -Adultery, — ^Two persons who have committed 

adultery with each other cannot marry. ^ 

(2.) Consent, want of. — ^The marriage of minors without 
the consent of their parents or guardians is 
void, and may be set aside.^ 

A parent or guardian may give his or her 
consent to a marriage even after it has taken 
place, and if the marriage of a minor has taken 
place after publication of banns or notice to the 
Magistrate, and the parent or guardian has 
not lodged an objection, consent will be pre- 
sumed.^ This presumption will not hold good, 
however, when the marriage has been by 
special licence.* 

(3.) Impotence, — ^Persons suffering from such incurable 
physical defect or infirmity as*to render them 
unable to procreate children cannot contract a 
valid marriage.^ But according to English 
Law (which it is presumed would, in this 
instance, be followed here) the marriage of an 
impotent person remains valid until set aside 
by a Court of competent jurisdiction at the 
suit of the other party to the marriage.* 

(4.) Marriage. — ^A former marriage, while it subsists, 
prevents either of the parties thereto con- 
tracting a fresh marriage with a third party, 
and any person affecting to do so commits the 
crime of bigamy. 

Death of course dissolves the marriage and 

» Van der Linden^ Inst., 1. 3. 6. ; Van der Keessel^ Thes. 70 ; 
Daniel v. Daniely 8 Juta, 283. 
« Johnson v. Mclntyre, 10 Juta, 818, 
« P. V. S.y 87 L. J. Mat. 80. 
* Van der Linden, 1. 3. 6. ; Ngwende v. Ngwende, 8 E. D. 68, 



Bechuandland Protectorate, and Rhodesia. 3 

leaves the survivor free to marry again, but capacity. 
a question sometimes arises as to the lapse of 
time which will justify one of the parties to 
marriage re-marrying when the other party 
has disappeared and not been heard of. In 
the case of In re Booysen^^ the Supreme Court 
refused to declare that the absence of a 
husband for over twenty years entitled the 
wife to contract a fresh marriage. The Court 
at the same time intimated that a spouse who 
had not heard of the other spouse for seven 
years, and who after due inquiries had hond 
fide married again, believing the other spouse 
to be dead, would not be indictable for bigamy. 
If the missing spouse turns up again, the 
second marriage is invalid, but if the marriage 
was contracted in good faith the children of 
such marriage are legitimate.^ 

(5.) Mental Disease. — Mental disease, and such mental 
infirmity as render persons incapable of con- 
tracting generally, are bars to marriage. 
Lunatics, madmen, and idiots cannot, there- 
fore, contract a valid marriage.® 

(6.) Belationship. — This within certain degrees is a 
bar to marriage. Relationship may arise 
either from blood, when it is called consan- 
guinityy or from marriage, when it is called 
affinity. As regards persons connected by 
blood, the relationship may be either direct 
{%,e,y the parties stand to each other in the 
Dosition of ascendant and descendant), or it 
may be collateral (i.e., the parties are descended 
from some common ancestor). Persons related 

» Foord, 187. • 

* OrotiuSy 1. 6. 2. ; Schorer, notes, 8 ; Van der Keesself Thes. 64, 

' Van der Linden, 1. 3. 6. ; VoeP, 23. 2. 6. 

B 2 
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Capacity, to each Other in the direct line cannot inter- 

marry at all, nor may collaterals, unless each 
be removed at least two degrees from the 
nearest common ancestor.^ 

Persons related by marriage are prohibited 
from marrying within the same degrees as 
those related by blood.^ A man cannot there- 
fore marry the widow of any of his ascendants 
or descendants, nor any ascendant or descen- 
dant of his deceased wife. The same incapacity 
extends mutatis mutandis to women. 

By a recent Act (No. 40 of 1892) a man 
may marry his deceased wife's sister provided 
(a) That she is not the widow of his 

deceased brother, and 
(5) That she is not the sister of a 
wife from whom he has been 
divorced. 
Incapacity caused by relationship extends 
to illegitimate children and also to persons 
related by the half blood. 
(7.) Youth, — Males under fourteen and females under 
twelve years of age cannot contract a valid 
marriage.^ If, however, a marriage has been 
contracted by such persons in error it will 
become valid on the party or parties attaining 
the age of puberty.* 
The above causes of incapacity have, for facility of 
reference, been arranged in alphabetical order without 
classifying them as general or relative, temporary or 
permanenty as is usually done. 

' Van der Linden^ 1. 3. 6. ; QrotiuSt 1. 6. 7. 8. ; Bell's ' Dictionary 
of Law of Scotland.* 
2 V(m der Lvnden, 1. 3. 6. ; Qrotius, 1. 5. 9. 

• Van der Linden^ 1. 8. 6. 

* V<mderKees8el,ThG8,e6. 
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There are certain other cases in which marriages capacity. 
although forbidden are not void. 

(1.) Widowers cmd widows having minor children by a 
former marriage are forbidden to re-marry 
(except when the joint estate is under XI 00) 
until the minors' portions have been paid into 
the Guardians Fund or secured by "Kinder- 
bewys."^ 

(2.) A guardian may not marry his ward until his 
accounts as such guardian have been closed 
and audited.^ 

Under Roman Law a widow could not marry within ^*»««» 
a year {annus luctiis) of the death of her husband, but 
Va/h der Keessel, one of the latest writers on Koman 
Dutch Law, states ^ that this law " has been abrogated 
amongst us," and that the duration of the period of 
mourning (except when fixed by local statute) was in 
his time left to the discretion of an honest judge. Van 
der Linden lays down ^ that the widow cannot re-marry 
until it be perfectly certain whether or not she is 
pregnant by her deceased husband, and Orotius is to the 
same effect.* 

De Mists' Provisional Proclamation issued in 1804 
contained a regulation on this subject, but it would 
seem that this Ordinance is not now received as law 
(see appendix to the volume of Cape Statute Law 
published in 1862). There are no reported decisions 
in which this subject has been discussed, and I think it 
may fairly be assumed that there is now no law in force 
in this Colony requiring a widow to wait any length of 



» Act 12 of 1866 ; Act 16 of 1860, sect. 6 ; Act 9 of 1882, sect. 6, 
and see tmder Penalties, post, also Ord. 105, 1833, sect. 22. 
' Vcm der Linden, 1. 8. 6. 

* Thesis, 67. 

* Introduction, 1. 5. 3, 



6 The Marriage Laws of Cape Colony^ 

Capacity, time, after the death of a former husband, before 
re-marrying. 



Christians 
niarryingi 
Jews or 
Mohamme- 
dans. 



Van der Linden states^ that marriages between 
Christians and Jews, or Mohammedans, were in his 
time considered to be prohibited, but this law must also 
be taken to have become abrogated by disuse.^ 

A marriage induced by force, fear, or fraud, practised 
upon one of the parties is null, and may be set aside. ^ 

1 Inst. 1. 3. 6. 

' See Aot 16 of 1860, sect. 4, which seems to recognise the 
validity of such marriages. 
* Voett 23. 2. 6. ; Horak y. HoraJCt 1 Hoscoe, 2 ; 8 Searle, 389. 
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CHAPTEE 11. 

BANNS, NOTICES OF MABBIAGES, AND SPECIAL LICENCES. 

Having in the previous chapter enumerated the various 
causes which incapacitate persons from contracting mar- 
riage, it is proposed to point out in this, certain 
formalities wliich must be observed before a marriage 
can .take place. These formalities are either public 
notice of the intended marriage (which may be given 
either by banns or notice to the Magistrate), or the 
obtaining of a special licence. 

Publication of Banns. — The banns of persons desirous Pabiication 
of marrying may be published by any minister of the®'***""** 
Christian religion duly ordained or set apart. Such 
publication is to be made in an audible manner during 
public divine service on three Sundays preceding the 
marriage, in the face of the congregation at the morning 
service (but if there be no morning service then at the 
evening service) in the parish ^ in which one or both of 
the parties dwell.^ 

If the parties to be married dwell in different parishes 
or belong to different religious persuasions, the banns 
must be published in each of the parishes or before each 
of the congregations to which the parties respectively 
belong.^ 

* For the meaning of this term $ee sect. 89 of the Marriage Order 
in Council, post. 
' Marriage Order, sect. 2, 
» Ibid., sect. 8, . . 
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Pubiicatum Where one or both of the parties dwell in an extra- 

of bantu. . ■'' 

— parochial place, ^ if there be a congregation of the 
chiai places, persuawon to which party or parties belong, meeting 
for public worship in such place, then the banns must 
be published before such congregation ; but where there 
is no such congregation meeting in such place, then the 
banns must be published in some parish adjoining such 
place.* 
pubikSira^^ Ministers publishing banns are required to giro a 
certificate of due publication, which must be delivered to 
the minister solemnising the marriage if the circuio- 
stances of the case render such a course necessary.^ 

A minister is not obliged to publish banns unless the 
parties to be married give him, two days before publica- 
tion, a notice containing the following particulars : — 

(1.) The true names of the parties. 

(2.) Their places of abode. 

(3.) The time during which they have dwelt in such 
places.* 

Marriage Officers must publish the banns of persons 
intending to marry before them in such manner as the 
GfOvernor may direct.^ 



Notice to 
minister. 



Banns of 

widowers, 

etc. 



A minister or marriage officer is prohibited from 
publishing the banns of a person whom he knows to be 
a widower or widow with minor children, until he has 
received a certificate from the Resident Magistrate that 
there is no objection, arising from the unsecured 
portions of such children, to the intended marriage.^ 
If during the publication of the banns he discovers that 



^ For the meaning of this term see sect. 89 of the Marriage 
Order in Council, post. 
^ Msurriage Order, seots. 4, 5. 
' Ibid.f sect. 6. 

* Ibid.f sect. 8 and notes thereto, 

* Ibid.f sect. 13. 

* Act 12 of 1866, sect. 6. . . 
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one of the parties is such widower or widow with PvbUcation 
children, he must suspend further publication until — * 
he has been furnished with the before-mentioned 
certificate.^ 

Besidence. — ^Where banns are published by a minister, 
both or one of the parties must be resident in the parish 
or place in which the banns are called, but no period of 
residence prior to such calling is required. 

Where the banns are published by a marriage officer 
there are no statutory requirements as to residence. 

Notice to Magistrate.— Where it is intended that SS^^rate. 
the marriage shall take place before the Resident 
Magistrate of the district in which one or both of the 
parties to be married dwell, then notice must be 
given of such intention to such Magistrate. This notice 
must be given by one of the parties, must be in writing 
and signed by the party giving it, in the presence of two 
witnesses, and contain as regards each of the parties the 
following particulars : — 

(1.) The name and surname (if any). 

(2.) The condition in life. 

(3.) The occupation or calling. 

(4.) The dwelling-place, 

(5.) The duration of residence.^ 

Where the parties dwell in different districts, notice 
must be given to the Resident Magistrate of each 
district.^ 

Before giving notice the party must have resided in Fonrteen 
the Magisterial district for at least fourteen days.^ rSSeDce 

As soon as each notice has been received by the'^'**'^* 
Magistrate he must enter a true copy of it in the 
" Marriage Notice Book," and also post either the notice 

' » Act 12 of 1866, sect. 6. 

* Act 16 of 1860, Sohed. A, sect. 1. 
» lUd.f ae<5t. 2, 
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IfotiC€ to 
Moffittrate, 



Special 
licences. 



Reeidence 

not 

necessaiy. 



itself, or a fair copy thereof, in some conspicuous place 
in or near his Court-house or office, and he must also 
read it in open Court on three occasions — ^the first 
reading to be on the first Court day after the receipt of 
the notice, and the last within twenty-one days after 
such receipt, and there must be at least three clear days 
between each reading.^ 

As to the certificate required where one of the parties 
is a widower or widow with minor children, see page 8, 
ante.^ 

After the marriage has been solemnised, evidence is 
not admissible as to the actual residence of the parties 
when notice was given to the Magistrate, nor doQS the 
omission of the Magistrate to post up or read the notice 
affect the validity of the marriage.' 

In the same way when a marriage has been solemnised 
after banns, evidence cannot be given as to the actual 
residence of the parties at the time the banns were 
published, nor that the publication was by a non« 
competent person, or in place where it ought not to have 
been made.^ 

Special Licences,— It parties mtending marriage do 
not wish to have banns published or notice given to the 
Resident Magistrate in the manner indicated above, 
then they must obtain a special Ucence, the issue of 
which is now regulated by Act No. 9 of 1882 (printed 
post). By section 3 of that Act the Resident Magis- 
trate of every district is authorised to issue special 
licences in the form given in the First Schedule. 

Residence is not required before obtaining such a 
licence, but the following requirements of the law must 
be complied with : — 

^ Act. 16 of 1860, Sched. A, sect. 4. 
< Act 12 of 1856, Act 16 of 1860, sect. 6, 
' Act 16 of 1860, Sched. A, sect. 11. 
* Marriage Order, sect, 18, 
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(1.) Each of the parties must make a solemn declara- ^^^ 
tion, in the form given in the Second Schedule — 
to the Act, before the Resident Magistrate or 
a Justice of the Peace, that there are no 
impediments to the marriage.^ 
(2.) Where one or both of the parties are minors, and 
not a widower or widow, the consent in writing 
of the parents or guardians or an order of 
the Chief Justice must be produced to the 
Magistrate.^ 
^3.) Where one or both of the parties are widowers 
with minor children, certificates (except where 
the value of the estate is under £100) must 
be produced that the minors' portions have 
been duly secured.^ 
A Magistrate is not authorised to issue a licence until 
the above-mentioned documents are duly delivered to 
him. He may also put to the applicants any question Magistrate 
relative and necessary to determine whether there exists questiont. 
any lawful impediment to the marriage, and may refuse 
to grant a licence until he has received satisfactory 
answers, 

A special licence authorises the solemnisation of the 
marriage by any minister, marriage officer, or Resident 
Magistrate legally competent to celebrate marriages at 
any place in the Colony and at any time within three 
months of the date on which it was granted.^ 

The amount payable for a special licence is a stamp 
duty of £5.5 

Objections to Marriages. — ^The object in requiring ObdecUoM. 
public notice of intended marriages is to afford persons 

^ Act 9 of 1882, sect. 5. 

• Ibid.y sect. 7. 

* Ihid.f sect. 6. 

* Act 9, 1882, sect. 4, and First SchedulCi 

• Act 20, 1884, Tarifi 15. 
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objectiont to having any objections to a marriage, an opportunity of 
*''"!:!L!^' bringing them forward. But so far as ministers and 
marriage officers are concerned the law is silent as to 
the manner in which objections are dealt with by them. 
It would seem, however, that when a minister or 
marriage officer is informed of a valid impediment or 
objection to a marriage, he must honestly exercise his 
discretion as to it, and leave the party who may feel 
aggrieved by his decision to apply, if he should think fit, 
to the Supreme Court for relief. 

In the case of In re Booysen,^ Mrs. Booysen, who 
had been deserted by her husband, from whom she had 
not heard for over twenty years, wished to contract 
a fresh marriage, but neither minister nor Magistrate 
would marry her, apparently on the ground that there 
was no evidence that she had not a husband alive. 
She then applied to the Supreme Court for relief, which 
was refused, Db Villiers, C.J., observing, " the Court 
ought not to deprive any marriage officer of his discretion 
in the matter." 

A marriage of a minor must not be solenmised when 
the parent or guardian has given notice to the minister 
or marriage officer that he objects to it. And a marriage 
solemnised after such notice of objection is null and void.^ 

The minister or marriage officer is not concerned with 
the reasonableness or otherwise of the objection made 
by the parent or guardian — ^that is a matter for the 
. consideration of the Chief Justice,^ to whom the minor 
may appeal. If the Chief Justice considers the consent 
unjustly withheld, he may by order authorise the mar- 
riage which a minister or marriage officer may forthwith 
solemnise.* 

» Poord, 187. 

^ Marriage Order, sects. 10 and 14. 

' Certain other judges may now authorise marriages — ^Aot 35 
of 1896, sect. 55, printed post. 
* Marriage Order, sect. 17. 
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Where notice of marriage has been given to a Resident objections to 
Magistrate under the provisions of Act 16 of 1860, — !- 
objection may be made in writing lodged with themMrUges 
Resident Magistrate within twenty-one days from the ^J^trates. 
date of the notice of the intended marriage. The Court 
of the Resident Magistrate inquires into all such objec- 
tions, and either gives effect to the objection or allows 
the marriage to proceed. From the Magistrate's decision 
there is an appeal (if notice be lodged within seven days 
from the date on which such decision was given) to the 
Supreme Court, or any judge thereof, or to a Circuit 
Court. The marriage takes place if the Court overrules 
the objections to it — otherwise not. An objection to a 
marriage lodged with the Resident Magistrate has the 
effect of postponing such marriage until seven days after 
the Magistrate has given his decision on the objection, 
and if within those seven days an appeal is lodged the 
marriage cannot take place until such appeal has been 
decided. 

If in dealing with these objections a question of law Questions of 
arises which the Resident Magistrate's Court does not 
feel itself competent to decide, the Court may request 
the parties to state a case for the opinion of counsel, 
or if the parties are in indigent circumstances for the 
opinion of the Attorney-General.^ 

^ *Act 16 of 1860, Sched. A, sects. 14-24. 
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CHAPTER III. 

SOLEMNISATION OF MABBIAGE. 

Banns, or notice having been published, or a special 
licence obtained, as described in the preceding chapter, 
the marriage may be solemnised by a minister of religion, 
a marriage officer, or a Resident Magistrate. 
Marriage by Marriage by a Minister, — This must be either after 

.« minister. ,,../.-, . « 

pubhcation of banns, or in pursuance of a special licence, 
and must be in the form prescribed or adopted by the 
persuasion to which the officiating minister belongs.^ 
It is, moreover, specifically provided that clergymen of 
the Church of England must follow the rubric in the 
solemnisation of marriages.^ And where the form used 
is not that of the Church of England or Dutch Re^ 
formed Church,^ the parties are required to make, in 
some part of the ceremony, the following declaration* ; — 
"I do solemnly declare that I know not of any 

lawful impediment why I, A. B., may not be 

joined in matrimony to C. D,, here present." 
And each of the parties shall say to the other — 

" I call upon these persons here present to witness 

that I, A. B., do take C. D. to be my lawful 

wedded wife (or husband)." 

> Marriage Order, sect. 6. 
< Ihid.y sect. 25. 

> Order in Council of 8rd April, 1840. 

* Marriage Order, 183&, sects. 7, 15 ; Marriage Order, 1840. 
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Similar declarations and words are to be used when Mixrriagt bf 
the marriage takes place before a Magistrate.^ — 

Where a marriage is solemnised after publication of Time withiD 
banns, or under authority of a special licence, the marriAge is 
solemnisation must take place within three months of puo*. 
the last publication of the banns, or the date of granting 
the special licence.^ 

Except where the marriage is by special licence, the 
law is silent as to the time within which marriages may 
be solemnised by marriage officers. 

Marriage hy Marriage Officers, — The law does not 
require that any form should be used by marriage 
officers^ but the declarations given above must be made 
by the parties,^ if the form used is not that of the 
Church of England or Dutch Reformed Church.^ 

Marriage in presence of a Magistrate. — After twenty- 
one days' notice ^ to a Resident Magistrate, the parties 
may, if no objection has been lodged, contract marriage 
by making, in the presence of such Magistrate, the 
declarations contained in sect. 9 of Act 16 of 1860, 
which are similar to those given above. 

Witnesses, — ^The law requires that there should be 
present at every marriage two credible witnesses.® 

Hours. — ^All marriages (except those by special licence, 
which may, apparently, be solemnised at any hour) by 
ministers and marriage ofQcers must be solemnised 
between 8 a.m. and 4 p.m.^ 

1 Act 16 of 1860, Sched. A, sect. 9. 

* Marriage Order, sect. 9 ; Act 9 of 1882, sect. 4. 

* Marriage Order, sect. 16. 

* Order in Council, Srd April, 1840. 

' Persons who have obtained a special licence may marry before 
a Resident Magistrate : Act 16 of 1860, sect. 5. 

* Marriage Order, sect. 21 ; Act 16 of 1860, Sched. A, sect. 8. 
^ Marriage Order, sect. 21. 
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By Magistrates, in the Court room or office, between 
9 A.M. and 12 noon, or in a private house at any 
convenient hour of the day.^ 

Open Doors, — Marriages by ministers, marriage 
officers, and by Resident Magistrates in their Court 
rooms or offices, must be solemnised with open doors. ^ 
But the law is silent as to whether or not the door must 
be open when a marriage takes place before a Magistrate 
in a private house. 



1 Act 16 of 1860, Sched. A, sect. 8. • 4^ 

' Marriage Order, seot. 21 ; Act 16 of 1860, Sched. A, sect. 8. ' 
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^' CHAPTER IV. 

at« REGISTBATION OF MABBIAGBS AND FEBS. 

Segistration, — It is of the utmost importance, both to Begistratton. 
the public and to the parties concerned, that there 

^ should be an easily accessible and authoritative record 
of all marriages solemnised, and with the view of 
ensuring this, it is required by law that the minister 
or marriage officer should, immediately after solemnising 
a marriage, make any entry of the same in the 
*' marriage register," in the * manner and form set 
forth in sect. 21 of the Marriage Order, There must 
also be made a '^ duplicate original " of the entry in the Dapiicate 
*' marriage register" on a separate piece of paper or**'*^^^ 

I parchment. The marriage register, and duplicate 
original, must both be signed by the parties married, 
by at least two of the witnesses, and by the minister or 
marriage officer solemnising the marriage. And the 
duplicate original, certified as correct, must be forwarded 
by the minister or marriage officer to the Colonial 
Secretary, Gape Town, within one month from the date 
of the marriage. 

Where the marriage takes place before a Resident Registration 
Magistrate, he is required to fill up on the prescribed mag^trate. 
form "a register" of the marriage, which must be 
agned by him, by the parties, and also by two wit- 
nesses. He must also cause a copy of this "register" 
to be entered in " the marriage record book," and he is 
required to forward the " register " itself within one 

o 
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month of the date of the marriage to the Cc/Ionial 
Secretary. 1 

A certified copy of the "original," or "duplicate 
original," register is good evidence of the f&cta therein 
recorded.* The "register" forwarded to the Ck)ionial 
Secretary by the Kesident Magistrate, in pursuance of 
the provisions of Act 16 of 1860, has the same force 
and effect as a duplicate original register under sect. 21 
of the Marriage Order.^ It would seem, therefore, that 
a copy of this register, certified by the Colonial Secre- 
tary, would be receivable in evidence, but that neither 
"the marriage record book," kept by the Magistrate, 
nor any certified extract therefrom, has any force 
beyond what may be attached to it by the general law 
of evidence. 

It is provided by sect. 22 of the Marriage Order, that 
the original registers, and also the files of the duplicate 
original registers, filed with the Colonial Secretary, may 
be searched, and certified copies thereof obtained, upon 
payment of the prescribed fees ; but no similar provisions 
are made with regard to " the marriage record book," 
kept by the Resident Magistrate, under Act 16 of 1860. 

Fees, — Sect. 23 of the Marriage Order, provides that 
the following scale of fees shall be payable to ministers 
fl,nd marriage officers ;— 

For solemnising and re^stering a 
marriage, and forwarding the dupli- 
cate original to the Colonial 
Secretary • , , • . Four ghillings. 

For every search for one or two par- 
ticular entries • • . « Two shillingB. 

For every search for three particular 
entries ••••«, Three shillings. 



^ Act 16 of I860, Sched. A, sects. 10, 12, 

' Marriage Order, sect. 21. 

* Act 16 of 1860, Sched. A, sect. 12, 
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For every search for four or more Am. 

particular entries, or for a general ""^ 

search not directed to any particular 

. entry Four shillingB. 

For every certified copy as aforesaid • Two shiUings. 

The right of clergymen of the Church of England to 
receive such fees as had been theretofore customarily 
paid to them, is expressly reserved by sect. 24 of the 
Marriage Order, 1838, and by a subsequent Order in 
Council of the 20th February, 1839, a similar reservation 
is made in favour of all clergymen and ministers. 

Where the Oovemor is of opinion that the scale ofaftiriflcs 
fees laid down in the Marriage Order is not adequate 
remuneration for marriage officers, he may authorise 
such further or other remuneration to be paid to them 
as to him shall seem fit.^ 

^ Marriage Order, sect 26« 
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CHAPTER V. 



PENALTIES. 



False 
declarations. 



False 
answers. 



Forging 
consent. 



Forging 
licence. 



Bogus 
notices to 
magistrate. 



The following penalties are imposed upon persons 
guilty of certain offences connected with special licences, 
notices of marriage, objections to marriage, and marriage 
registers : — 

Special Licences, 

Persons making a wilfully false statement in a 
declaration for the purpose of obtaining a special 
licence, or 

Giving a wilfully false answer to a question put by 
the Magistrate for the purpose of ascertaining 
whether any impediment exists to the proposed 
marriage, or 

Forging or fraudulently altering what purports to be 
the written consent to the marriage of a minor, or 

Forging or fraudulently altering a marriage licence, 
are liable to be imprisoned with or without hard 
labour for any term not exceeding five years.* 

Notices of J and Objections to Marriage, — ^Any person 
transmitting to a Resident Magistrate a notice of 
marriage or an objection to a marriage without the 
authority of the person named in such notice or 
objection, with the view of subjecting the persons 
named in the notice or objection to ridicule or 
annoyance, is liable to a fine not exceeding £50, 

» Act 9 of 1882, sect. 9. 
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or to imprisomnent with or without hard labour offencm. 
for a period not exceeding three months, or to both 
such fine and imprisonment.^ 
FaUe Statements, — ^Any person transmitting to a False 
Resident Magistrate a notice of marriage or an 
objection to a marriage containing a wilfully false 
statement, is liable to a penalty not exceeding £100, 
or to imprisonment with or without hard labour 
for any period exceeding twelve months, or to both 
such fine and imprisonment.' 
There appears to be no penalty for giving false 
answers to questions asked by the Magistrate in 
pursuance of sect, d of Schedule A to Act 16 c^ 1860. 

Marriage Begister. — ^Any person unlawfully and Dwtroyiiqj 
maliciously erasing, obliteratiag, destroying, or register, 
causing, or procuring any of these things to be 
done to an original or dupUcate original register 
is liable to unprisonment for a term of not less 
than three and not more than twelve months.^ 

Any person wilfully forgiug or falsely altering Forjging 
or causing, or procuring, or permitting the forgery "*^"'®'' 
or alteration of any original or duplicate original 
register, or of any certified copy thereof, or 

Wilfully delivering, offering, altering, or putting igsning 
off any such forged, false, or altered copy, ^^^^^ ^^^^' 

Shall be liable to imprisonment for not less than 

six and not more than eighteen months.^ 

It will be observed that the above penalties only 

apply to acts done in respect of registers kept in 

pursuance of the provisions of the Marriage Order in 

Council, 1838, and to the duplicate originals or certified 

1 Act 16 of 1860, Sched. A, sect. 26. 

.« Ibid. sect. 27. 

* Marriage Order, soot, 27« 

« JM. 8eot..28. 



22 The Marriage Loaob of Gape C6l(my, 

affeneet, copies of snch registers. No similar proYisions have 
been made with respect to registers made of marriages 
by Resident Magistrates under Act 16 of 1860. Offences 
relating to these must be dealt with (if at all) under the 
general law. 
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Where a valid promise of marriage had been given 
and one of the parties refused to have the marriage 
solemnised, the Court would (unless just cause for not 
doing so were shown) decree specific performance, but 
now a promise of marriage only gives rise to an acdon 
for damages.^ 

A widower or widow contracting a fresh marriage 
before the inheritances of his or her minor chHdren by 
a former marriage have been ascertained and secured 
forfeits in favour of such children one-fourth of his or 
her share in the joint estate.^ This penalty would, 
however, seem to.be not now exigible where the joint 
estate is under £100.^ 

A person lodging with the Magistrate a frivolous 
objection to a marriage under the provisions of Act 16 
of 1860 is liable to an action for damages.^ 



^J*8ing to It ig doubtful whether a minister, marriage officer, or 
ceremony of Magistrate are civilly liable for refusing to solemnise a 
marriage in regard to which no objection or impedimeut 
exists. The law on the subject in this Colony is largely 
borrowed from the English Acts, and in one case .where 
damages were recovered in England from a clergyman 
of the Established Church for refusiag to solemnise 
marriage, the verdict was set aside, but upon purely 



^ Marriage Order, sects. 19 and 20. 
> Ord. 105, 1883, sect. 22. 

* Act 12 of 1856, sect. 3 ; Act 16 of 1860, sect. 6 ; Act 9 of 1882» 
sect. 6. . 

* Act 16 of 1860, Sohed. A, sect.,25» 
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technical grounds ; ^ and in another case, where criminal Qffentu. 
proceedings were taken against a clergyman for refusing 
to marry persons because they had not expressed a 
willingness to be confirmed, and a verdict of guilty 
obtained, the Court quashed the verdict, again upon 
purely technical grounds, and refused to express an 
opinion on the merits.^ 

* DaA)is V. Blacky 1 Q. B. 900, 
> J3. v« Jomes, 14 Jurist, 940. 
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Order in Comioi], 7ih September, 1838, sects. 1 to 29 and 
98 to 41. 
Order in Council, 20th Febmary, 1839, the whole. 
Order in Goimcil, 3rd April, 1840, the whole, 
Act 12, 1856, the whole. 
Act 16, 1860, the whole* 
Act 9, 1882, the whole. 
Act 40, 1892, the whole* 
Act 35, 1896, sect. 55, 

Proclamation 2 B3., sects, 41 to 45 of the Schedule. 
Proclamation, 10th June, 1891 (Bechuanaland Protectorate, 

etc.). 
Slatabele Order in Ooondl, 1894, sect. 2a 

Obdeb in Council of 7th Seftehbeb, 1838. 

Order in 1, Whereas since the abdition of slavery tbroughotit 

1838. the British Colonies, plantations, and possessions abroad, 

the marriage laws of the said Colonies, plantations, and 
possessions, have been found inappropriate to the altered 
condition thereof, and inadequate to the increased desire 
for lawful matrimony therein: and whereas it is ex- 
pedient and necessary to amend the said marriage laws, 
and to adapt the same to the altered state and con- 
dition of society in the said Colonies, plantations, and 
possessions : — 
Publication 2. It is, therefore, hereby ordered by the Queen's 
before Most Excellent Majesty, by and with the advice of her 
marnoge. pj^^ Council, that from and after the taking effect of 
this Order, it shall be lawful for any minister of the 
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Christian religion, ordained, or otherwise set apart to Order im 
the ministry of the Christian religion, according to the i838. 
usage of the persuasion to which he may belong, to 
publish within the Colonies of British Guiana, Trinidad, 
St. Luda, the Cape of Good Hope, and Mauritius, or 
any of them, banns of marriage between persons desirous 
of being joined together in matrimony, and such publica- 
tion shall be made in an audible manner some time 
during pubUc divine serrice on a Sunday in the face 
of the congregation before whom such minister shall 
ofELciate in the parish in which both or one of the parties 
to be married shall dwell, and shall contain the Christian 
and other name, and surname, and place of abode, of 
each of the said parties, and shall be so published by 
some such minister for three Sundays preceding the 
solemnisation of the marriage during the morning 
service, if there be service in the morning, or if there 
shall be no morning service, then during the evening 
service. 

This section and the next are, with certain modifications, 
borrowed from sect. 2 of the English Act, 4 Geo. IV., o. 76. 

" Minister of the Christian religion,** As to who are ministers of 
the Christian religion qualified to publish banns and solemnise 
marriage, see notes to sect. 6, post, 

*^ Notice," Ministers are entitled to two days' notice from 
parties wishing to have their banns published, see sect. 8, post, 

" Parish,'* As to the meaning of this term, see sect. 89, post, 

" Three Sundays,** Browning, in his work on ' Marriage and 
Divorce,* ^ states that the banns must he published on three 
successive Sundays ; and Baron Alderson, when delivering judg- 
ment in the case of B, v. Benson, uses words to the same efiect.* 
But there is nothing either in the English Act or in this Order 
about the Sundays being " successive.'' 

After marriage the regularity of the publication of the banns 
cannot be called in question on the ground that the parties were 



» Page 80. 

* This judgment is quoted by Phillimore in his work on 
' Ecclesiastical Iaw,' vol. i., p. 762* 
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fMer in not resident within the parish in which the banns were published, 
^^^'J^^ or that the minister publishing them was not duly qualified to do 
— -»* so, or that they were not published in the place in which they 
should have been published ; see sect. 18, posL 

Pobiicatioii 3. And if the parties to be married shall dwell in 

different ^ different parishes, the banns shall be published in like 

£J^«^ manner in both such parishes ; and if the said parties 

shall be of different persuasions, the banns shall be 

published in like manner before each of the congregai- 

tions to which the said parties may respectively belong, 

whether both the said congregations shall assemble- in 

the same parish or not. 

PubUcation 4. And where one, or both, of the parties shall dwell 

eztra-paro- ui an extra-parochlal place, then, if there be a congregar 

ptaces. ^£qj^ of the persuasion to which any such party shall 

belong assembling for public divine worship as aforesaid 

in such extra-parochial place, the banns of the party or 

parties dwelling in such extra-parochial place shall be 

published in manner aforesaid in such extra-parochial 

place. 

" Extra-pa/rochial place,*^ As to the meaning of this term, see 
sect. 89, posL 

Pabiicatioo 5. And if there shall be no such congregation in such 
extM^^r^ extra-parochial place, then the banns of such of the 
where*^ parties to be married as shall dwell in such extra- 
Gongregation parochial place shall be published in manner aforesaid in 
some parish next adjoining to such extra-parochial place. 
Banns, 6. And in cases where the banns shall have been 

pnbiication. pubHshed in different places, the officiating minister at 
either of the said places shall, on the request of both or 
either of the parties whose banns shaU have been 
published as aforesaid, give to the party requiring the 
same a certificate of the banns having been duly pub- 
lished in the place of which he is an officiating minister, 
and on the production of such certificate to the officiat- 
ing minister of the other place, where the banns were^ 
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published, or of such certificates to any other such order in 
minister, as aforesaid, in the parish, or extra-parochial isas. ' 
place, to which one of the parties shall belong, it shall """** 
be lawful for such minister, where the banns were 
published, on receiving such certificate from such other 
minister where the banns were published, or for such 
minister as aforesaid, to whom the certificates of such 
ministers of both places where the banns were published 
[shall be produced] on receipt of such certificate or 
certificates (as the case may be), to solemnise matrimony 
between the said parties according to such form and 
ceremony as shall be in use or be adopted by the 
persuasion to which the minister solemnising such 
marriage shall belong. 

A member of the Dutch Bef ormed Church ordained as a mis- 
sionary in connection with the London Missionary Society, and 
not in connection with the Dutch Beformed Church, held to be 
competent to celebrate marriages under the above section, 
Kidh&refr y. EAcherer^ 2 Searle, 81. 

A person ** set apart " by the Dutch Beformed Church to preach 
the Gospel among the heathen, but who was not a regularly 
ordained minister of the Dutch Beformed Church, cannot legally 
celebrate marriages under the above section* Schlechtmg v. 
ScMecMmg, Bach. 1875, p. 24. 

A marriage once solemnised is not rendered invalid by the fact 
that the minister who solemnised it was not properly qualified to 
do so. See sect. 18, yost. Nor (it is submitted) by the fact that the 
form in use has not been followed precisely. 8ee note to sect. 25, 
post, 

7. Provided that whenever the form and ceremony DecUration 

used shall be other than that of the United Church of parties. 

England and Ireland,^ each of the parties shaU, in some 

part of the ceremony, make the following declaration : — 

''I do solemnly declare that I know not of any 

lawful impediment why I, A. B., may not be 

joined in matrimony to C. D., here present." 

# 
^ Or of the Dutch Beformed Church of this Colony. Order in 
Cbuncil, 3rd April, 1840, j^sU 
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1838. 
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names and 
abodes of 
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And each of the parties shall say to the other — 
**I call upon these persons here present to witness 
that I, A. B., do take C. D. to be my lawfal 
wedded wife (or husband)." 

" Here presenV* These words exclude the possibility of mar- 
riage by proxy in this Colony. 

Although a deaf and dumb person cannot literally comply with 
the requirements of this section, there can be no doubt but that 
he or she can give his or her consent by signs. Swinburne, in his 
work on * Spousals/ says : ** They which be deaf and dumb and 
cannot speak, may lawfully contract matrimony by signs." P. 204, 
edition of 1686. 

As to the effect of not using the precise words, see note to 
sect. 25, ]mt 

8. And it is hereby further ordered that no minister 
shall be obliged to publish banns between any persons 
whomsoever, unless the persons to be married shall, two 
days at least before the time required for the first 
publication of such banns, respectively deliver, or cause 
to be delivered to such minister, a notice of their true 
Christian and other names and surnames, and a de- 
scription of their place or respective places of abode in 
such parish or extra-parochial place as aforesaid, and of 
the time during which they have dwelt in such place 
or places. 

" Parish,** " extra-parochial place,** For the meaning of these 
terms, see sect. 89, post. 

** True name,** etc. There is no provision in the Colonial law 
similar to that contained in the English Act, 4 Geo. lY., c. 76, 
sect. 22, declaring marriages solemnised without due publication 
of banns, null and void, and the English Courts have laid down 
that the presumption of law is always in favour of the validity of 
a marriage, and that no words in a Marriage Act will be held to 
import a nullity unless they do so in express terms. CatteraU v. 
Catterdll, 1 Bob. Ecc. Bep. 680 : 11 Jur. 914. It would seem, 
therefore, that a marriage after banns published under false names 
would not of itself render the marriage invalid ; but if parents or 
guardians whose consent was required to the marriage wore misldd 
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by the manner in which the beams were published, they could, order in 
on the principle laid down in the case of Johnson v. Mclntyret ^sg*** 
10 Juta, 318, take proceedings to have the marriage annulled. -— 

The above section is similar in terms to sect. 7 of Act 
4 Geo. IV., c. 76, referring to which Browning, in his work on 
' Marriage and Divorce,' says : ** The clergyman has no express 
power to call for or compel any information as to the age, kindred, 
history, or other circumstances of parties unknown to him.*' 
P. 30, n. 7. 

9. And that it shall not be lawful for any minister to Marriage 
solemnise any marriage after three calendar months three montha 
from the last publication of the banns of such marriage ; tion^f *^ • 
and in all cases, where three calendar months shall have 
elapsed wdthout the marriage having been solemnised, 

the publication of such banns shall be void ; and before 
the said parties can be married by banns, it shall be 
necessary to republish the banns anew, in manner and 
form aforesaid, as if no banns had ever been published 
between them. 

In the case of B, v. Cla/rke, 10 Cox 0. C. 474, it was decided * Geo. IV., 
ander 4 Geo. IV., c. 76, sect. 9 (which is identical in terms with *'' * '* ** 
the above section), that where a marriage was solemnised after 
three months from the complete publication of the banns, it was 
nevertheless valid, both parties having acted in ignorance. 
, The Order is silent as to whether this section applies to 
marriages solemnised by marriage officers appointed under 
sect. 12. 

10. And be it further enacted, that no such minister Marriage of 
as aforesaid who shall solemnise any marriage after due 
pubKcation of banns as aforesaid between persons, both 

or one of whom (not being a widow or widower) shall, 
at the time of such marriage, be under legal age, shall 
be answerable, or responsible, or liable to any pains or 
penalty or proceeding for having solemnised such mar* 
riage without the consent of the parents or guardians, 
or other person (if any) whose consent is required by 
law, unless such parents or guardian, or other person. 
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4 Geo. IV., 
c. 70, 8. 8. 



Order in or One of them, shall forbid the marriage, and give 

' 1838. notice thereof to such minister before he has solemnised 

"* the same ; and in case such marriage shall be forbidden 

as aforesaid, and such notice shall be given as aforesaid, 

the publication of the banns for such marriage shall be 

absolutely void. 

This section corresponds with ^ Geo. IV., c. 76, sect. 8. 

<< Legal age," This is fixed by sect. 1 of Ordinance 62 of 1829 
at twenty-one years. 

" Widow or widower** As marriage effects the emancipation of 
minors, the consent of parents or guardians is not required to a 
subsequent marriage. 

*' Consent of parents" etc. Where a marriage takes place after 
publication of banns, and the parent, guardian, or other person 
whose consent is required does not object, he is presumed to 
consent. 

In the case of Johnson v. McIntyrBy 10 ^uta, at p. 821, Db 
ViiiUEBS, G.J., observes : *' It is a fair inference from the pro- 
visions of the Order in Council, more especially of the 10th section, 
that the father is in law to be presumed to have had notice of such 
marriage, and that if he does not object before it is contrsbcted he 
loses the right of having it set aside thereafter." 

As to whether this presumption would hold good where banna 
are published under wrong names, see note to sect. 8, onto. 

11. And it is hereby further ordered that, where by 
any law in force, or which may hereafter be in force, 
in any of the Colonies to which this Order applies, by 
which licences for marriage, without the publication of 
banns, may be granted or issued in any such Colony by 
the Governor thereof, or any other civil authority 
therein, it shall be lawful for the parties intending 
marriage, or either of them, to require that such licence 
shall authorise the solemnisation of the marriage, in 
respect of which such licence is applied for, in any place 
where, and by any minister by whom, such marriage 
could have been solemnised by virtue of this Act, if 
banns thereof had been published as aforesaid, 

t The issue of special licences, for which a fee of JS5 is payable, is 
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BOW regulated by Act No. 9 of 1882, printed po8t, Eyery snoh Order in 
licence authorises the marriage of the parties at any place within ^^^|^'' 
the Ck>lony by any person legally competent to solemnise mar- -^ 
riages. See the form of special licence given in the Schedule to 
the Act referred to. 

The Act No. 9 of 1882 would seem to supersede the aboye 
sediion. 

12. And whereas it may happen that in some of the Marriage 
Colonies to which this Order applies or in some parts appointmeot 
thereof respectively there may not be any such minister^ * 
as aforesaid, or not a sufficient number of such ministers 
to afford convenient facilities for marriage, and it is 
expedient to provide for such cases, it is therefore 
further ordered that in every such case and whenever 
the same shall happen in any of the said Colonies it 
shall be lawful for the Governor of such Colony to 
appoint, by writing under his hand, and official seal, one 
or more such fit and proper person or persons as he 
shall from time to time deem necessary or expedient, to 
be called the marriage officer, to solemnise marriages 
within such part or parts of the Colony in which such 
appointment shall be made as the Grovemor shall from 
time to time direct; and it shall be lawful for the 
Governor at any time and from time to time to revoke 
and cancel any such appointment or appointments, and 
to alter, vary, enlarge, or contract the district or 
ilistricts in which any person so .appointed shall have 
power or jurisdiction to celebrate marriage for any 
cause which to him shall seem meet, and every such 
appointment shall specify the part or district within 
which the person thereby appointed shall have power 
and jurisdiction to celebrate marriage* 

All appointments of marriage officers purporting to have been 
made by the Governor under this Order are confirmed by Act 
No. 16 of 1860, sect* 8. 

Sect. 4 of that Act also empowers the Governor to appoint 
marriage officers for Jews and Mohammedaps, 
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13. And until some law shall be made, passed, 
allowed, and promulgated for regulating marriages by 
persons so appointed, it shall be lawful for the Governor, 
and he is hereby required to direct, declare, and 
promulgate the manner by which the intention of 
parties to marry before any such officer shall be made 
public. 

" The mamier by which the intention of parties" etc. This ia 
contained in the appointment of the marriage officer, which ia 
duly gazetted. 

The giving of this notice is sometimes referred to as the 
publication of bamis. See Act 12 of 1856| sect. 6. 

14. Provided always that it shall not be lawful for 
any such marriage officer to solemnise marriage between 
persons one or both of whom shall be under lawful age 
(unless in case of a widow or widower) after such 
marriage shall be forbidden, and notice thereof given to 
him by any person having lawful authority to forbid 
the same. 

On the subject of the marriage of minors, see notes to sect. 10, 
ante, 

15. Provided always that in 'every marriage before 
any such marriage officer not celebrated according to 
the form of the United Church of England and Ireland,^ 
the parties shaU in some parts of the ceremony respeo- 
tively make the declarations hereinbefore ^ set forth as 
in the case of a marriage by any such minister as 
aforesaid. 

16. Provided also that every such minister as afore- 
said may nevertheless publish banns and celebrate 
marriage under and by virtue of this Order in any part 

^ Or where the marriage is celebrated according to the forms 
and ritual of the Dutch Beformed Church. Order in Council of 
8rd April, 1S40, post. 

' Sect. 7, ante, q.v% 
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or district within which any such marriage officer shall order iii 

, Councilf 

have power or jurisdiction to celebrate marriage as fully isas. 
as if no such marriage officer had ever been appointed, when"" 

17. And whereas it may happen that the parents or p^^J^ta "etc., 
parent, guardians or guardian, of one or both of theJJ3jJjj5uiai 
parties to be married may be non compos mentis or^^^^^J^^ 
absent from the Colony or otherwise incapable in law 
or in fact of consenting, or may be induced unreasonably 
and improperly to withhold his, her, or their consent to 
a proper marriage, or may be dead, it is therefore 
hereby ordered that in case any such parent or guardian 
whose consent is necessary to a marriage shall be non 
compos mentis or absent from the Colony or otherwise 
incapable as aforesaid of consenting or shall withhold 
his, her, or their consent to any marriage or in case 
there shall be no one capable of consenting, it shall bo 
lawful for any person desirous of marriage, to whose 
marriage such consent is necessary but cannot be given 
or is withheld to apply by petition to the chief civil 
judge, or person officiating as such for the time being of 
the Colony, who is hereby empowered to proceed upon 
such petition in a summary way, and in case the 
marriage proposed shall upon examination appear to 
him to be proper, the said chief civil judge ^ or person 
officiating as such shall judicially declare by his order 
in writing that such marriage is proper and may be 
solemnised forthwith ; and every marriage duly solem- 
nised in pursuance or under the authority or direction 
of such order shall be as good, valid and effectual to all 
intents and purposes whatsoever as if such consent as 
aforesaid had been duly given thereto, 

** Consent of parents and guardians,^* This section , wi fch a slight 
modification, is the same as sect. 17 of 4 Geo, 4, c. 76 ; but while 



* In this Colony the Chief Justice. The power conferred by 
this section upon the chief civil judge has now been extended to 
certain other judges. See. Act 35 of 1896, sect. 65, printed jpos^^ . 

D 
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Order in the English Act (by sect. 16) specifically requires the consent of 
1838. * parents and guardians to the marriage of minors, the Order in 
*— Council is silent on the subject. The necessity for such consent 
must consequently be decided by the general principles of Boman 
Dutch law as modified by Colonial legislation, and it is fortunate 
that we have an exposition of law on the subject of consent in 
the recent case of Johnson v. Mclntyref decided by the Supreme 
Court in November, 1893, and reported in 10 Juta, 318. Db 
YiLUSBS, C.J., lays down that want of consent on the part of 
parents and guardians to the marriages of minors renders such 
marriages invalid at the suit of such parents or guardians, but 

1. Consent given after the marriage renders it valid. 

2. A marriage after banns, or notice to a Resident Magistrate, 

without objection from parent or guardian, is valid. 

3. Marriage by special licence without notice to parents or 

guardians may be set aside ; and 
it is submitted also, that a marriage after banns published in false 
names would also be liable to be set aside {see notes to sect. 10), 
at least where there is a parent or guardian whose consent or 
dissent can be given. Holmes v. Simmons, 37 L. J. Mat. 58. 

Before the Court will appoint a curator to sign the ante-nuptial 
contract of a minor, the consent of the minor's parent or guardian 
or of the Chief Justice to the marriage must be produced. 
Wishovrtj in re, 7 E. D. 8. In that case, too, the Court refused 
to act on the consent of the minor's father conveyed in an under- 
hand instrument ; and Maasdobp, J., seems to have held that a 
parent's absence from the Colony disqusdified him from giving his 
consent. 

Where a lady nineteen years of age, by fraudulently repre- 
senting that she was twenty-one, obtained a licence and was 
married without the consent of her guardian, the Court declared 
the marriage to be out of community, and ordered a declaration 
to that effect to be filed and registered in the Deeds Registry 
Office. Mostert v. Tlie Master, Buch. 1878, p. 83 ; 3 Roscoe, 69. j 

Matters not 18. And it is hereby further Ordered that after the 

be^prov^^in solemnisation of any marriage under or by virtue of 

JJSriige * this Act it shall not be necessary in support of such 

Iwilmnised. marriage or in any action, suit, or proceeding, when the 

same may come into question, to give any proof of the 

actual dwelling of the parties married or of either of 

them before the marriage, or that the banns were 
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published, or that the marriage was solemnised in the order i% 
place and by a person where and by whom the same isa? 
ought to have been published and solemnised respec- "*"" 
tively, nor shall any evidence be received to prove the 
contrary. 

Alter marriage no question can be raised m to the residence of 
the parties where the banns were published, nor as to the pro* 
priety of place or the qualification of the person by whom such 
banns were published or the marriage solemnised. Sect. 26 of 
4 Geo. 4, c. 76, from which the above section is borrowed, only 
provides that the place of residence of the parties shall not affect 
the validity of the maAiage. The Colonial Order is a distinct 
improvement. 

In the case of Schlechtmg v. Schlechtingf Buch. 1875, p. 24, it 
was held that a marriage was valid under this section although 
solemnised by a person not legally qualified. 

19. And it is hereby further ordered that in no case Actions to 
whatsoever shall any suit or proceeding be had in any SS^Sg*. 
Court or before any jurisdiction whatsoever to compel 
the celebration of any marriage .by reason of any 
promise or marriage contract entered into or by reason 
of seduction or of any cause whatsoever which shall 
arise after the taking effect of this Order, any law or 
usage to the contrary notwithstanding. 

Formerly the Court would order, more especially if the female 
had been seduced, the unwilling party, under pain of imprison- 
ment, to carry out*the marriage. Van der Linden^ 1. 3. 2 ; Joosten 
V. Qrobbelaa/Tt 1 Menz. 149 ; Qreef v# VerreauXj 1 Menz. 161» 



20. Provided always that nothing herein contained Damages in 

default of 
marrii^e. 



shall prevent any person aggrieved from suing for or re- *^®**°^* ®* 



covering damages in any Court or by any proceeding 
wherein and whereby damages may be lawfully re- 
covered for breach of promise of marriage or for seduc- 
tion or other cause as aforesaid. 

Actions both for breach of promise and seduction are maintain* 
able. See Vcm Staden v. KockSj 4 E. D. 24 : Crowe v. D., 4 Searle» 

D 2 
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Order in ^T, But an ftction for seduction will not lie where the woman 
183^ knew that the seducer was a married man, WiUemse v. Van Eck, 
*— * 6 H. G. 177. And it is presumed that the same principle would 
apply to actions for breach of promise. 



Hours of 
marriage. 



21. And in order to preserve evidence of marriages 
and to make the proof thereof certain and easy, and 
for the direction of such ministers and marriage officers 
as aforesaid in the registration thereof, it is hereby 
further ordered that from and after the passing and 
taking effect of this Order all marriages (except mar- 
riages by special licence to marry at any time and place 
where such special licences can lawfully be granted) 
shall be solemnised with open doors between the hours 
of eight in the forenoon and four in the afternoon, in the 
presence of two or more credible witnesses beside the 
minister or marriage officer who shall solemnise the same ; 
Register of and that immediately after the sol^nnisation of every 

marFiages. , '^ '' 

marriage an entry thereof shall be made in a marriage* 

register book to be kept for that purpose by some such 

minister or marriage officer as aforesaid, or in some safe 

custody for the place in which marriages may be 

solemnised, and in every such entry in every such 

register it shall be expressed that the marriage was had 

by banns or licence ; and if both or either of the parties 

married by licence be under age and not a widow or 

widower that it was had with the consent of the parents 

or guardians, or other person or persons having lawful 

authority to withhold consent to the marriage, or after 

such order of the chief civil judge or other person 

officiating as such as aforesaid, and shall be signed by 

the minister or marriage officer as the case may be with 

his proper addition, and by the parties married, and 

shall be attested by such two witnesses ; and every such 

entry shall be in the form or to the effect of the 

following specimen ; — 



Appendix. 



$7 



I 

.a 



Eh 

OQ 

c 
C 






o 

I 
O 



a 

1 



QO 
CO 
OO 






to ^ 
o8 Q 



00 
00 



o • 

•flip 



a"a 



i 



I 

I 



i 

3 









'I 



s 



o 

hi 



CB 

O 



a 
o 

I 



M 
O 

I— I 

o 
o 

o3 



o 

■s 

•f-l 

OQ 



<1 






o 



p a 
[^ ^ 






OD 

§ 



o 



OQ 






bo . 

00 



ig 



cS 



Council, 
1838. 



Jf> 


d 


a 


3 




0) 


^ 


1 


S 


^ 




•• 


J 


0^ 




H 



88 Appendix. 

Order in\ And of every such entry, at the same time^ before the 
1838!^ parties depart shall then and there be made in a 
separate piece of paper, parchment, or veUum, a dupli- 
cate original roister, in which the same matter shall be 
entered and signed, and attested by the same parties in 
manner or to the effect of the following specimen : — 



Duplicate Original Eegisteb. 

[The remainder isy toith the following addition^ the same 
09 the original register printed ahoveJ] 

Examined with the Qrigipal register by me and fonnd 
to be correct, 

A. B. 

Which said duplicate original register shall be left in 
the hands of the minister or marriage officer by whom 
the marriage was solemnised ; and every such duplicate 
original register shall within one calendar month from 
the date thereof be transmitted to the Colonial Secre- 
tary of tiie Ck)lony, if there be one, and all such 
dupUcates shaU be filed and safely preserved by him in 
his office; and every such original register and also 
every copy thereof, certified under the hand of the 
minister or marriage officer who for the time being shall 
have the lawful custody of the original to be a true 
copy, and every such dupHcate original register and also 
every copy thereof, certified under the hand of such 
Colonial Secretary to be a true copy, shall respectively 
be good evidence of the facts therein recorded in 
pursuance of this Order in and before all Courts and 
proceedings whatsoever in which it shall be necessary 
to give evidence of the marriage to which the same 
jshall relate. 

" H(ywrs of marriage,*^ The provisions of this section with regard 
to the hours between which marriages may be soleimiised are 
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merely directory : a marriage is not invalidated by being solem* Order in 
nised before or after theae hours. B. v. WellSf 1 Buoh. App. Gas. 1. ^^[gaST 
** Ttoo or more credible witnesses" The first part of this section — - 
Is identical with sect. 28 of 4 Geo. 4, c. 76, and under that section 
it has been held by an English Court that the provision is only 
directory, and that a marriage solemnised in the presence of only 
one witness was not thereby invalidated. Wmg v. Wing, 90 L. J, 
Mat. 258. 

*' Beside the nUmster or marriage officer who shall solemmse the 
samey Were it not that, in at least three reported English cases, 
ministers have attempted to solemnise their own marriages, it 
would scarcely be necessary to point out that the minister or 
marriage officer performing the ceremony must not be one of the 
parties married. Beamish v. Beamish^ 8 Jur. (N.S.) 770. 

** Evidence of the marria^ey The original register, the duplicate 
original register, and properly certified copies of the same, are 
good evidence of the facts therein recorded ; but in the case of 
Mabomela v. Matomela^ 2 E. D. 12, it was held that a printed form 
of a marriage register purporting to be '' a true copy, and filled in 
from the original register, P. J. Zimba, minister of the Lovedale 
congregation,'* was not admissible as evidence on its mere pro- 
duction, Babby, J.P., holding that the original register would not 
prove itself, and that sect. 15 of Act 4 of 1861 did [not apply, as 
before that Act a copy was proveable in a proper manner. 

In the case of Hodges v. Hodges, Buch. 1869, p. 297, in an 
action for the restitution of conjugal rights, the production of a 
marriage record book containing an entry of the marriage of 
parties with the same names as the parties to the suit, and the 
oath of the plaintiff that they were the same, was, at that stage of 
the case, received as sufficient evidence of the marriage. Addi- 
tional evidence, however, was produced before a divorce was 
granted. See also the cases of Prickett v. Prickett, Buch. 1868, 
p. 25; Bykie y. Bykie, Buoh. 1868, p. 114; and Lee v. Lee, 
7 H. 0. 238. 

Although the marriage register or a copy thereof is a convenient 
mode of proving a marriage, it is not the exclusive mode. In The 
Tradesmen's Benefit Society v. Du Preez, 5 Juta, 269, it was held 
that twenty-five years' cohabitation as husband and wife was good 
prvna fa^Ae evidence of marriage. And in the case of Potter v. 
Potter, 7 E. D. 148, it was held that where the marriage register 
had been taken to England and no duplicate original register of 
the marriage could be found in the Colonial Office, the evidence 
of witnesses oould be admitted to prove that the parties had lived 
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Vrderin together, ftnd been reoognised as hnsband and wife. 1See alsd 
*M»«.*'' the cases of Hoffmcm v. Hoffman and Kemball v. Keniball, both 
« — reported in 1 Menz. at p. 281, but the marriages in these cases 
took place before the Marriage Order in Council. 
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22. And it is hereby further ordered that it shall be 
lawful for all persons at all reasonable times in the day 
(except Sundays) to search the original register-book 
and also the £le of duplicate original roisters, in the 
presence of the person for the time being having the 
care of the same respectively or his deputy and to have 
a true copy or true copies of any entries or entry 
therein or filed as aforesaid certified under the hand of 
the minister, marriage ofiicer, or officer for the time 
being respectively having the custody of the original or 
duplicate original register as aforesaid (as the case may 
be), which true copies or copy such minister, marriage 
officer, or Colonial Secretary is hereby required to make 

»jmd certify under his hand to be a true copy in the 
form of the duplicate original register, except that the 
same shall be headed ** certified copy (or copies) of 
original (or duplicate original) marriage register" (as 
the case may be), and shall be dated on the day, month, 
(uid year when the same shall be delivered. 

23. And it is hereby further ordered that in order 
to meet the expense and as a remuneration for the 
trouble occasioned by the performance of any duty 
under this Order the following fees shall be demandable 
and payable before the performance of the duty to 
which the same respectively relate, that is to say : — 

For solemnising and registering a marriage and 
transmitting the duplicate original to the Colonial 
Secretary, four ahillinga. 

For every general search not directed to any par- 
ticular entry, f(mr shillings, 
' *For every search for a particular entry, two akiilinga* 
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JPor every search for two or more particular entries order in 

and not exceeding four entries, one shilling each. i838. 

For every search for any number of particular entries *"" 
exceeding four, four shillings. 

For every such certified copy as aforesaid, two 
shillings. 

By an Order in Gounoil, dated 20th February, 1039, post, clergy* 
hien and ministers may make the same charges as they might 
legally have made before this Order was issued. 

As to the fees of clergymen of the Church of England, see next 
section* 

24, Provided always that nothing herein <5ontained ^'^^^^ 
shall prevent any clergyman of the Established Church 

of England and Ireland from receiving for any duty 
performed by him under this Order such fees or pay- 
ments as have heretofore been customarily paid to such 
clergyman according to the rules of the said Church for 
the performaace of such duties respectively. 

Since the decision of the Privy Council in the case of Merri^ 
man v. Williama, 51^ L. J. P. C. 95, 7 App. Cas. 484, it is, I think, 
open to doubt whether clergymen of the " Church of South Africa *' 
are clergymen of the Church of England within the meaning of 
this Order, 

25. Provided always that nothing in this Order MaTf ages by 
contained shall authorise or require any clergyman of b^t^^ding 
the Established Church aforesaid to solemnise marriage *^ ™ ^* 
in any other manner than is prescribed by the rubric. 

A marriage, however, is not invalid because the precise words 
have not been used« Page- Wood, V.-C, in the case of Harrod v. 
Hwrrodj 19 Jurist, p. 655, says : '* I apprehend that it has never 
yet been held that the repetition of the precise words in the 
Order of Matrimony is necessary. There have been cases — I 
believe cases are not uncommon — ^where the responses have been 
purposely omitted ; I allude particularly to the omission of the 
undertaking to * obey * on the part of the female, but I apprehend 
that where the parties have given to each other their hands in 
token of assent, and the priest has declared them to be man and 
wife, idle omission -of any particular paft of the formula of words 
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would be a iiotally inadequate oircumstance to impeacli . the 
validity of the marriage." 

26. Provided also that it shall be lawful for the 
Governor to authorise such marriage officers as afore- 
said to receive such further or other remuneration as he 
shall from time to time think the nature of their duties 
shall reasonably require. 

27. It is hereby farther ordered that if any perscn 
shall unlawfully and maliciously erase, obHterate, or 
destroy, or cause or procure to be erased, obliterated, 
or destroyed, any such original register or duplicate 
original register as aforesaid, such person shall be 
deemed guilty of a miademeanour, and on being duly 
<sonvicted thereof shall be liable to be imprisoned in the 
common gaol in the jurisdiction in which he shall be 
tried and oon>dcted thereof for any term not less than 
three nor exceeding twelve calendar months. 

In the case of B, v. Borven, 1 Den. G. G. 22 ; 1 G. & K. 501, 
where the accused was charged under sect. 20 of 1 Will. 4, c. 66 
(the terms of which are similar to the above section) with destroy- 
mg, defacing, and injuring a register of marriages, it appeared 
that the accused had torn part of a page from the register, bat 
before he could remove it the curate in charge discovered what 
had been done. When the register was produced at the trial the 
torn part had been pasted in, and was as legible as before. An 
objection that there had been no destroying, defacing, etc., was 
overruled. 

To constitute an offence under this or the next section it is not 
necessary that there should be any intention to defraud, nor 
would it be a defence that the marriages recorded in the registers 
were null and void. B, v. Asplin, 12 Gox G. G., 301, 

Falsification 28. And if any person shall unlawfully and wilfully 
^jJiSStei.**' forge or alter, or falsely make or cause or procure or 
permit to be forged or altered, or falsely made any such 
original register or duplicate original register or any 
certified copy thereof respectively, or shall knowingly 
and wilfully deliver, offer, alter, or put off any such 
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forged, fake, or altered copy, he shiill be liable for sach ord€r in 
his offence on conyiction thereof to be imprisoned in i838. ' 
such gaol as aforesaid for any term not exceeding 
eighteen months nor less than six months. 

29. And it is hereby further ordered that it shall liesteintion 
and may be lawful for tlie respective local Legislatures 
of the said Colonies of British Guiana, Trinidad, St. 
Lucia, Cape of Qood Hope, and Mauritius, by any 
Ordinance to be by them for that purpose made, to 
provide for the better adaptation of this present Order 
to the local circumstances of such Colonies respectively ; 
Provided that such Ordinance be not in contradiction 
or repugnant to any of the provisions of this Order, and 
that all such Ordinances be made, confirmed, or dis- 
allowed, as the case may be, in the manner and according 
to the rules provided by the law in reference to any other 
Ordinances of the said respective local Legislatures. 

30-37. [It has been considered unnecessary to print 
these sections. They legalise and make provision for 
the registration of certain de fcLcto and doubtful 
marriages contracted before the taking effect of the 
Order in CoundL] 

38. And it is hereby further ordered that where in TraoBiatiAn 
any Colony to which this Order applies any other Ian- wh«« ^"^' 
guage than English shall be commonly used, the ^||J||^^ j. 
Governor shall cause a true and faithful translation of °^^ ^'^^ 
this Order, and particularly of the several forms and 
declarations herein contained, to be made, expressing 
the true intent and meaning thereof; and such trans- 
lation when promulgated by the €k)vemor may be 
lawfully used by all persons speaking such language ; 
and everything done under this Order by means of such 
translation shall be as valid and effectual to all intents 
and purposes whatsoever as if the same had been done 
in the original language of this Order, any law or 
custom to the contrary notwithstanding. 
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Order in 39. And it is hereby further ordered that the word 

1838. * " Governor " in this Order shall be taken to mean the 

Interpret*. Governor or other officer lawfully administering the 

Uo^. tenna government of such Colony ; and the word " parish " in 

Colonies divided into parishes shall be taken in its 

ordinary sense, and in Colonies not divided into parishes 

shall be taken to mean such other districts or divisions 

as for civil purposes are equivalent to parishes ; and the 

term "extra-parochial place" shall be taken to mean 

any place not included in any such parish, district, or 

division, and if in any case there be no such district or 

division, or if it be uncertain to what kind of district or 

division the word " parish " is hereby intended to apply 

the same shall be determined and officially declared by 

the Governor. 

First opera- 40. And it is further ordered that this Order shaU 

tiun of Order 

take effect and come into operation ... in the Colony 
, of the Cape of Good Hope on the first day of February, 
one thousand eight hundred and thirty-nine . . . 
Local 41. And it is further ordered and declared that 

within the meaning and for the purposes of this Order 
all islands and territories dependent upon any of the 
Colonies to which this Order applies or extends and 
constituting parts of the same Colonial Government shall 
respectively be taken to be parts of such respective 
Colonies. 



Order in Council op 20th February, 1839. 

Fees to Whereas, on the 7th day of September, 1838, an Order 

cergy. ^^ passed by Her Majesty, with the advice of Her 
•privy Council, for giving validity to certam marriages 
contracted within the Colonies of British Guiana, Trini- 
dad, Saiat Lucia, the Cape of Good Hope and Mauritius, 
and for regulating the celebration of marriages therein 
hereafter in certain cases : and whereas doubts have 



operation. 
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arisen whether, according to the right construction of order in 
the said Order, the legal effect thereof is not to take 1839!^* 
away the right theretofore vested in the clergy or 
ministers of religion within the said Colonies to the 
fees heretofore payable to them on the celebration of 
marriages therein ; now, therefore, for the removal of 
such doubts it is hereby declared and ordered by the 
Queen's Most Excellent Majesty, with the advice of Her 
Privy Council, that nothing in the said recited Order 
contained extends, or shall be construed to extend, to 
deprive any clergyman or minister of reHgion in any of 
the said Colonies hereafter celebrating any marriages 
therein of any fee, perquisite, or emolument, on such 
celebration which would have been legally payable to 
him thereupon if the said recited Order had not been 
made, or to take away from any such clergyman or 
minister any right of action or other remedy which 
could have been had by him for the recovery of any fee, 
perquisite, or emolument, on any marriage hereafter to 
be celebrated by him, if the said recited Order had not 
been made, anything in the said recited Order contained 
to the contrary notwithstanding. 

Order in Council op 3rd April, 1840, 

Whereas, by an Order made by Her Majesty in Marriages 
Council on the 7th day of September, 1838, it was, ^tua'f ^/^ *^ 
amongst other things, ordered that whenever the form ^S^ed 
and ceremony used in the solemnisation of marriages at c^^^h. 
the Colony of the Cape of Good Hope should be other 
than that of the United Church of England and Ireland, 
each of the parties should, in some part of the ceremony, 
make a certain declaration therein set forth, and should 
each address to the other certain words therein pre- 
scribed ; and whereas it has been represented to Her 
Majesty that the ceremonial of marriage previously in 
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Order in 

Vouncilt 

1840. 



use by the Beformed Dutch Church in the said Colony 
prescribes the making of a declaration, and the use of 
words by parties contracting marriage, equivalent to 
the declaration and the words as prescribed as aforesaid 
by the said Order of Council; it is therefore ordered 
by the Queen's Most Excellent Majesty, by and with 
the advice of Her Privy Council, that so much of the 
said recited Order in Council shall be, and the same is 
hereby repealed, so far as the said Order requires, that 
at marriages celebrated at the Cape of Good Hope, 
according to the forms and ritual of the Dutch Re- 
formed Church, the before-mentioned declaration shall 
be made, and the before-mentioned words spoken. 



No. 12, 1856.] 



AN ACT 



[4 June, 1856. 



For Better securing^ in certain Cases, the Inheritances 

of Minors. 

Preamble. TTTHEREAS, from ignorance, neglect, and other 
f T causes, it not unfrequently happens that the sur- 
vivor of two spouses, who, at the time of the death of the 
first dying of them, had children of their marriage, under 
age, not merely fails to settle for, or secure in proper 
time, and in the usual way, the inheritances accruing 
to such minor children out of the estate of their deceased 
parent, but proceeds to marry again, without settling 
for, or securing such inheritances, whereby confusion 
and litigation are likely to be created, and such minors 
are exposed to the risk of injury and loss : and whereas, 
whilst it is the duty of the several Matrimonial Courts of 
the Colony, before which all persons about to be married 
by special licence are bound to appear, to ascertain, in 
the case of widowers and widows having minor children 
of a* former marriage, that the inheritances which have 
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devolved upon such minors, have been settled for or -^ ^» i8*«« 

secured, no provision exists of the same nature, or with 

the same object, in regard to surviving spouses, who are 

minded to marry, not by special licence, but by banns t 

and whereas it is expedient to make such provision : be 

it enacted by the Governor of the Cape of Gkx)d Hope, 

with the advice and consent of the Legislative Council 

and House of Assembly thereof, as follows : — 

Persons wishing to be married by special licence do not now 
appear before a Matrimonial Court, These Courts have ceased to 
exist. See Act 9 of 1882, post 

1. As often as any widower or widow beini? the a widower 

or widow 

parent of any minor child, entitled to claim from such shall, prior 
widower or widow any inheritance out of the estate of marriage, 
his or her deceased spouse, shall be minded to contract Master oAhe 
another marriage, and, to that end, shall be desirous to cSurt^e 
have the banns of such intended marriage published by ^^e*{o ^^ 
any minister of religion or marriage officer in this>oinOT 
Colony, such widower or widow, or his or her agent, secure such 
shall obtain and deliver to the Resident Magistrate of ance by a 
the district in which such banns are intended to be "kinder* 
published, a certificate, signed by the Master of the ^^** 
Supreme Court, certifying that the amount of inherit- 
ance due to such minor child, as aforesaid, from and 
out of the estate of his or her deceased parent, has been 
paid into the Guardians* Fund, or otherwise, a certificate 
from the Registrar of Deeds, certifying that the cus- 
tomary bond or obligation, commonly called a "kinder^ 
bewys," is registered in the debt registry for securing 
the amount of such inheritance : Provided that, should 
it be necessary to publish the banns of any such 
marriage in more districts than one, then one such 
certificate, as aforesaid, shall be delivered to the 
Resident Magistrate of each district ; or otherwise, 
one such certificate shall be delivered to one of the 
said Magistrates, and a copy thereof, certified by such 
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Act 12, 1866. Magistrate to be correct, shall be delivered to the other 

Magistrate : and provided, also, that the said Master 

and the said Registrar shall, upon request, grant such 

certificates, as aforesaid, without fee or charge. 

?i2:^°*» ** Every such father or mother who shall re-marry 

sect. 23. before the shares due to their minor children out of 

such joint estate as aforesaid have been ascertained and 

secured ' in manner aforesaid, shall forfeit one-fourth 

part of his or her share in the said joint estate for the 

benefit of his or her aforesaid minor children." 

Magtetrate'8 2. The Resident Magistrate, upon receiving such a 

certificate, or attested copy of certificate, as aforesaid, 

shall deliver to the party delivering the same to him a 

certificate signed by him, certifying that it has been 

made to appear to him that no reason exists, arising out 

of unsecured inheritances of minor children, why the 

. banns of marriage of the widower or widow who shall 

be named in such certificate should not be published. 

In case of 3. In any case in which any widower or widow, 

question as having any minor child who is alleged not to be by law 

titiTo?'^ entitled to any inheritance from or out of the estate of 

inheritance, j^g ^^ j^^j. deceased parent, shall be minded to contract 

another marriage, such widower or widow shall apply 
to the Resident Magistrate of the district in which 
banns are desired or required to be published, for a 
certificate, of the like tenor, as that in the last preceding 
section mentioned : Provided that in any such case, 
involving matter of law, which the said Magistrate 
shall decline to take upon him to determine without 
legal advice, he shall require the party applying for 
such certificate to state, under the inspection and 
subject to the correction of such Magistrate, a case for 
the written opinion of the Attorney-General of the 
Colony, and to obtain such opinion for the informatioi) 
of such Magistrate, who shall grant his certificate as 
aforesaid, in case the said Attorney-General shall be Qf 
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opinion that the minor child or children in question are Act n, isse. 
not, by law, entitled to any inheritance from or out of 
the estate of its or their deceased parent ; but who shall 
withhold such certificate in case the said Attorney- 
General shall not give such an opinion as aforesaid, as 
also in case no opinion of the said Attomey-Greneral 
shall be produced: Provided, further, that when any 
such banns, as in this section mentioned, are desired or 
required to be published in each of two districts, a 
certificate from each Resident Magistrate shall be 
necessary; and provided, also, that it shall be lawful 
for any such Magistrate to grant his certificate, although 
he shall not have received the certain other certificate 
in the first section mentioned, in case it shall be made 
to appear to him by the party applying for his cer- 
tificate that the value of the joint estate in question in 
such case was under one hundred pounds sterling. 

4. In any case under this Act in which the Resident if magistrate 
Magistrate shall see cause to withhold his certificate cate appiica- 
aforesaid, it shall be lawful for the person who shall taJhambM?* 
have applied for such certificate to apply to a Judge of 
the Supreme Court, in Chamber for an Order upon such 
Magistrate to grant such certificate, and thereupon, it 
shall be lawful for such Judge, in the most summary 
and least expensive manner, to inquire into the case, 
and after inspecting such documents, and calling for 
such proofs,' as to him shall seem needful, to grant or 
refuse such Order, as to him shall seem expedient: 
Provided that, in no case shall the cost of making any 
such Order be awarded against the Magistrate, unless 
the necessity for such Order shall have arisen from bis 
wilful neglect or default. 

6. No such certificate as aforesaid, whether made certificate 
upon a Judge's Order or not, shall be of any force or fo?ce*exSpt 
effect in law, except simply to authorise the publication JJitag**^" 
of banns of marriage; and all matters and things J^j^JJ^J*^®^ 

E 
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jiet 12, 1866. reg9j*dmg the rights, inheritances, estates, or interests 
of minors, and of all others, shall be judged of after the 
granting of such certificate precisely as if the same 
never had been granted. 
Banns not to 6. No minister of religion or marriage officer shall 
tintiuoch publish the banns of any person whom he shall know 
pSiuS^ ' to be a widower or widow, having a minor child or 
children of a former marriage, until there shall be 
delivered to him such a certificate as aforesaid, signed 
by the Resident Magistrate of the district in which such 
banns are desired or required to be published ; and if 
any such minister or marriage officer shall discover, 
after one or more publications of banns, that either of 
the parties intending to marry is such a widower or 
widow as aforesaid, then such minister or marriage 
officer shall suspend the further publication of such 
banns until he* shall be furnished with such certificate 
as aforesaid: Provided, also, that if such discovery as 
aforesaid shall be made after the publication of banns 
shall have been completed, such minister or marriage 
officer shall not solemnise the marriage until such 
certificate shall have been delivered to him. 



Preamble. 



Resident 
magistrates 
to be 
marriage 
ofiicerB. 



No. 16, I860.] 



ACT, 



[July 17th, 1860. 



To amend the Law concerning Marriages^ 

TTTHEREAS it is expedient to afford additional 
T V facilities for contracting valid marriages : Be it 
enacted by the Governor of the Cape of Good Hope, 
with the advice and consent of the Legislative Council 
and House of Assembly thereof, as follows : — 

1. The several Resident Magistrates of this Colony 

^ Extended to the Transkei, Tembuland, and Griqualand East 
by Proclamation 146 of 1887, to Port St. John's by Proclama- 
tion 178 of 1892, and to Pondoland by Proclamation 310 of 1894. 
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are hereby made and constituted marriage officers before Act u, iseo. 
whom marriages may be contracted. 

2. All and sinsnilar the clauses and provisions in the Provisions of 

Schedale A 

Schedule marked A to this Act annexed shall apply to to apply to 
marriages to be contracted before any Resident Magis- ^fore^^ 
trate, as fully and to all intents and purposes as if the ™*8*»*™*««- 
said clauses and provisions were here set forth as so 
many sections of this Act. 

3. All appointments of marriage officers heretofore Appofnt- 
made by the Grovemor of this Colony for the time being S^S«e 
are hereby ratified and confirmed, and declared to bej"^" 
and to have been as legal, vaUd, and effectual as if the ™^%j^ 
Order of Her Majesty the Queen in Council of the 

7th September, 1838, had by express words authorised 
the making of every such appointment. 

4. The Governor may appoint in manner and form as Governor 
in the twelfth section of the said Order in Council ^rilgf^''* 
mentioned, marriage officers, for the purpose of solem- J^'Jjf^' 
nifling the marriages of persons professing the Jewish ^"»™e- 
faith, and marriage officers for solemnising the marriages 

of persons professing the Mohammedan faith : Provided 
that no marriage solemnised by any such marriage 
officer shall be invalidated or impeached by reason that 
neither of the married parties belonged or was imputed 
to belong to the class or denomination for which such 
marriage officer was appointed. 

5. Any marriage for the solemnisation of which a Marriage by 
special licence shall have been obtained, may, upon the ik«nce 
production of such licence to any Resident Magistrate, ^J^trate. 
named therein, be solemnised and contracted before JUJ^^^^igg^ 
such Magistrate and witnesses, in manner and form as is 

in the Schedule marked A annexed to this Act directed 
and enjoined : Provided that as often as a special 
licence shall be produced for authorising the solemnisa- 
tion of any marriage it shall not be necessary that 
notice of the intention to contract such marriage shall 

E 2 
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Act 16. 1860. have been given or posted as in the said Schedule 
provided, and such marriage may upon the production 
of such licence be solemnised forthwith. 

A special licence now authorises the solemnisation of the mar- 
riage by any Magistrate in the Colony. See the form contained 
in the First Schedule to Act No. 9 of 1882, post. 

Art 12 rf 6. The provisions of the Act No. 12, 1856,i entitled 

securing "an Act for better securing, in certain cases, the 

of minors, to inheritances of minors" shall apply, mutatis mutandis, to 

miu-riages all marriages solemnised after the taking effect of this 

under this ^^ ^^y any Resident Magistrate, precisely as if the 

affixing of any notice of an intended marriage, as in the 

fourth clause of the said Schedule marked A, were a 

publication of banns : Provided, however, that no such 

certificate as is in the said Act mentioned shall be issued. 

^0 few to be 7^ jt shall not be lawful for any Resident Magistrate 

under this to demand or receive any fee, gratuity, or reward, for 

^^' or by reason of anything done or to be done by him 

under or in pursuance of this Act. 
Short title of 8. This Act may be cited for any purpose as the 
^'** ^'Marriage Act, 1860." 

Schedule A. 

Act 16, I860, 1. In every case in which any person shall desire to 
contract a marriage before any Resident Magistrate, 
one of the parties shall give notice under his or her 
hand or his or her mark, witnessed by two witnesses, in 

Notice of the form marked No. 1 to this Schedule annexed, or to 

intention to ' 

marry before the like effect, to the Resident Masdstrate of the district 

magistrate. . 1 • 1 1 

within which the parties shall have dwelt for not less 
than fourteen days, and shall state therein the name 
and surname (if any) and the condition and occupation 
or calling of each one of the parties intending marriage, 
the dwelling-place of each of them, and the time not 
being less than fourteen days, during which each has 

^ Printed ante. 
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dwelt therein ! Provided that if either party shall have Act le, iseo, 

Sched, 

dwelt in the place stated in the notice during more than — * 
one calendar month, it may be stated therein that he 4,1 c as, b. 4. 
or she hath dwelt there one month and upwards. cf uMTif ' 

After the marriage has been solemnised no evidence as to the 
actual residence can be given with the view of afEecting the 
validity of the marriage. See sect. 11, post. 

As to the penalty for sending bogus notices to the Magistrate, 
see sect. 26, post. 

A false statement in a notice of marriage, or of objection to a 
marriage, renders the party making it liable to the penalties men* 
tioned in sect. 27, but does not afiect the validity of the marriage. 
See note to sect. 8 of the Marriage Orders in Council, 1888, ante, 

2. If the parties intending marriage, as in the last How if 
preceding section mentioned, dwell in different districts in different 
of Kesident Magistrate, then one of the said parties *^**^*^**' 
shall give the like notice to the Resident Magistrate of ^ * ' ^^*]*- *» 
each of the two districts. 

3. Every Resident Magistrate receiving any such Notices to bo 
notice as aforesaid shall file and preserve the same in 

his office, and shall also forthwith enter a true and fair 

copy of every such notice in a book to be kept by him 

in his office for that purpose, and to be called ^' The « Marriage 

Marriage Notice Book," which book shall be open at all to^tok^!' 

reasonable times without fee to all persons desirous of 6&'rwiii.4, 

inspecting the same. ^' ®^' ®* ^' 

4. Every Resident Magistrate receiving any such Notice to be 
notice as aforesaid shall cause the same or a fair copy also to bo 
thereof to be affixed in some conspicuous place in or ^rt!^ ^^'^'^^ 
near his court-house or his office, and shall at the next 
ensuing Court of Resident Magistrate held at the 
stated and ordinary place for holding such Court read 

the same in open Court, and the said notice shall be so 
read at not less than two other Courts so held as afore- 
said : Provided that not less than three clear days shall 

* These references are to the corresponding provisions of the 
English Acts relating to Marriage. 
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Act 16, 1860, elapse between each of the respective Courts in which 
— ' such notice shall be read, and provided that such notice 
c. 86, 6. 6.* ' shall be read as aforesaid three times within twenty-one 
clear days next after the receipt of such notice. 

After the marriage has been celebrated it is not necessary to 
prove that this has been done. See sect. 11, post, 

Objpctiong to 6. Any person knowing any lawful impediment to 
marriages, the marriage of the persons named in any such notice 
made? as aforesaid may at any time during the twenty- 
one days aforesaid, by any writing under his hand 
addressed to the Besident Magistrate and bearing the 
true name and place of abode of the person who shaU 
6 & 7 Will. 4, have subscribed the same, lodge an objection to such 

marriage, stating the ground of such objection. 
Such objec- 6. It shall be competent for any woman to whom the 
made on the man named in any such notice shall have been married 
prev^us^ ^ according to the Mohammedan customs and usages, at 
Sco?dSg to any time before the taking effect of this Act, to lodge 
dan cSstom. ^P<^°- ^^lat ground an objection to the intended marriage. 
Intended 7 Any person whose consent is required by law to 

marriage on "^ -^ ^ of 

the part of the marriage of any person under the age of twenty-one 
may be years named in any such notice as aforesaid as one of 

forbidden by ., .• • j t • 1 i -j* 

their the parties intending marriage may, by any such writing 

fk^i mil. 4, as in the fifth clause of this Schedule mentioned, forbid 
c. 85, 8. 10. g^^j^ marriage. 

After marriage it is not necessary to prove that such consent 
has been given. See sect. 28, post. 

After due 8. After the expiration of the twenty-one clear days 

marriage aforesaid, then in case no objection shall have been 
Sfwnnised. lodged, it shall be lawful for the parties to contract 
marriage in the Court-room or in the office of such 
Resident Magistrate, between the hours of nine and 
twelve in the forenoon, with open doors, and in the 
presence of such Magistrate and of two or more credible 
witnesses, or in case such Besident Magistrate shaU 
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think fit, at any dwelling-house within his district, and -Act le, i860, 
at ally convenient hour of the day, in the presence of — 
such witnesses as aforesaid : Provided that as often as How, h 
any notice of an intended marriage shall have been <ntended 
published in more districts than one, neither of the^^^b- 
Besident Magistrates shall permit the marriage in suchj^^e ^° 
notice mentioned to be so contracted until it shall have Jl!?^?- 

than one. 

been certified to him by the other Magistrate that no 
objection has been lodged ; and provided that it shall be Unieu 
lawful for the Resident Magistrate to put to both or answers to 
either of the parties intending marriage all such ques- questions are 
tions as to him shall appear necessary for determining ^^'age 
whether there be or be not any lawful impediment tojjjjj^j^ 
such marriage and to refuse to permit such marriage to 
take place unless satisfactory answers shall be given. 

After the celebration of the marriage it is not necessary to prove 
that the marriage was celebrated in the place or within the hours 
prescribed. See sect. 11, post. 

As to the necessity of there being two witnesses, see note to 
sect. 21 of the Marriage Order in Gotmcil, 1888, <mte. 

The places in which a Magistrate may solemnise marriages are : 
(1) the Court-room ; (2) his office; (8) any dwelling-house within 
his district. It would not be regular for him to solemnise mar- 
riages in a building used ezclusiyely for public worship, or in 
a public hall, though a marriage celebrated by him in such last- 
mentioned buildings would not be invalid on that account. 

9. As often as any marriage shall be contracted in i>eciaration 
manner and form as in the last preceding section by parties, 
mentioned, each of the parties shall, in the presence of 
the Magistrate and bystanders, declare as follows : — 
^<I do solemnly declare that I do not know of any 
lawful impediment why I, A. B., may not be joined 
in matrimony to C. D." 
And each of the parties shall say to the other — 

" I call upon these persons here present to witness 
that I, A. B., do take thee, G. D., to be my lawful 
wedded wife (or husband)." 



56 Apjpendm 

Act 16, 1860, Or the said parties may, with leave of the Magistrate, 

..-^' in lieu and stead of the said forms, declare as follows : — 

" I, A. B., do take thee, C. D., to be my lawful wife 

(or husband)." 
Provided that the words to be so spoken as aforesaid 
may, when the parties or either of them shall be wholly 
or partially ignorant of the English language, be spoken 
in the Dutch language or in any other language capable 
of being understood by the witnesses aforesaid. 

See sect. 7 of the Marriage Order In Couneil, and notes thereto, 
ante* 

s«gister of 10. A register of every such marriage so solemnised 
be signed and contracted in the presence of any Resident Magis- 
^° ^ " ' trate and witnesses shall be filled up by such Magistrate, 
and shall be signed by him and by the parties married, 
and shall be attested by two witnesses, and shall be in 
the form marked No. 2 to this Schedule annexed. 
Evidence of 11. After any marriage shall have been contracted in 
matters not manner and form as in the eighth clause of this Schedule 
saHi^regaM- mentioned, it shall not be necessary in support of such 
of mMiiageB. Diarriage, or in any action, suit, or proceeding in which 
the same may come into question, to give any proof of 
the actual residence of the parties married or of either 
of them before the marriage; nor that the notice of 
such marriage was duly or at all affixed or read ; nor 
6&7WiX4.that such marriage was solemnised in the place or 
i9&'2ovtet.^thin the hours by this Act prescribed; nor shall any 
c 119, 8. 17. evidence be received to prove the contrary. 
*« Marriage 12. As soon as may be after any such marriage as 
Book^tobe la^t; aforesaid shall have been solemnised, the Resident 
^®P^* Magistrate shall cause such register to be copied into a 

book, to be kept for the purpose, and to be called <' The 
Marriage Record Book," and shall, not later than one 
month after the solemnisation of such marriage, transmit 
the said register to the Colonial Secretary [aforesaid] 
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and all such registers shall be preserved like and be as Act le, iseo. 
evidence of the same force as the duplicate original — * 
registers of marriage mentioned in the twenty-first section ^'e^"^ '' 
of the Order in Council of the 7th September, 1838. ht^L^ 

The Act does not provide that the " marriage record book " Secretary, 
shall be open to public inspection, nor is it, or a copy thereof, J ^j'^^JJ** 
made evidence of the marriage, nor are any penalties, similar to * * * ' 
those contained in sects. 27 and 28 of the Marriage Order in 
GouncU of 1888, imposed for destroying, mutilating, or forging 
" marriage record books " or " marriage registers " made under 
this Act. 

13. Whenever any such marriage as aforesaid shall Marri«ge 
not be solemnised within three calendar months after aoieinaieed 
the expiration of the twenty-one days aforesaid, thenupseof^ 
the notice aforesaid, and all proceedings under it, shall ^^^^pi^^ 
be totally void ; and in case of the desire of the parties ^^' 

to contract such marriage after such three months, fresh 

notice shall be necessary, precisely as if no former notioe6ft7WiU.4, 

had been given. c. , s. . 

See sect. 9 of Order in Council of 7th September, 1888, and note 
thereto, a/nte. 

In the form of notice of marriage, post^ it is stated that the 
marriage " is intended to be had within three calendar months 
from the date hereof,'' i.e., from the date the notice is given. 

14. As often as any objection to any marriage shall Obiections to 

be lodged as aforesaid with any Resident Magistrate, marruge to 

such Magistrate shall refer the same to the Resident Reefdent 

Magistrate's Court of his district for consideration. Sim!*'*** ' 

The peculiar phraseology in this and some of the succeeding 
sections is accounted for by the fact that when this Act was passed 
a Court called the " Matrimonial Court " had jurisdiction over 
objection to marriages, but the Resident Magistrate's Court has 
now been substituted for the foimer Court. See sect. 2 of Act 
No, 9,1082, post. 

16. It shall be lav^ul for any Resident Magistrate's Resident 

Court, to which any such objection shall be referred, to Court may ' 

summon before it any person capable, or supposed to be ^^^ *°** 

capable, of giving information relative to any fact ^*^*"*®®' 
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Act 16, I860, involved in such objection, and in dispute between the 
— ' parties, and to examine such person upon oath, which 

oath the presiding member of such Court is hereby 

authorised to administer. 
Form of 16. The process of the Resident Magistrate's Court 

process, how f , . . , 

to be served, for sunmioning any witness to appear to give evidence 
before it shall be, mutatis mutandis^ the same as the 
process of the Court of Resident Magistrate for sum- 
moning witnesses in civil cases, and shall be served in 
the same manner, and have the same effect; and the 
fifty-second section of the Act No. 20, 1856, entitled, 
" An Act to amend and consolidate the law relative to 
the Courts of Resident Magistrates," shall apply to 
witnesses resident beyond the district of such Resident 
Magistrate's Court, precisely as if such Court were the 
Court of Resident Magistrate for such district. 

For an explanation of the peculiar phraseology here employed, 
see note to sect. 14, a/nte. 

Opinion of 17. As often as any question of law which the Resi- 

counsel on 

questions of dent Magistrate's Court shall not feel itself competent 
^^' to decide shall arise in regard to any such objection, it 

shall be lawful for such Resident Magistrate's Court to 
state a case for the opinion of counsel, and to require 
such of the parties to the matter in controversy, as such 
Court shall think fit, to obtain the opinion of counsel 
upon such case, and to lay such opinion before such Court 
Attorney. &^ some future meeting thereof : Provided that, as often 

Ki*° ^ *^® P^^^^ ^^ "^ P^^ ^^ indigent circumstances, 
»d^ice in Her Majesty's Attorney-General for the Colony shall 

give his opinion upon all such cases free of charge. 
Proceedings 18. In case any objection to any marriage shall be 
wiien an lodged, as aforesaid, by any woman to whom the man, 
todged on the ^^o is desirous of having such mairiage registered or 
mev?oufl Mo- solemnised, had previously, and before the taking efiEect 
^l^^^'l^ of this Act, been married according to the Mohammedaa 
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customs and usages, the Resident Magistrate's Court, ^t le, i860, 

in considering and deciding upon such objection, shall — 

have regard to the conduct and character of such 

woman since such Mohammedan marriage took place, 

and unless such Court shall be of opinion, upon proof 

made by the man, that the character and conduct of 

such woman since such marriage have beeii such that, 

had such marriage been in law a valid marriage, the 

man would have been entitled to claim from any 

competent Court, either a dissolution of such marriage 

or a separation from bed and board, the Resident 

Magistrate's Court shall allow such objection, and 

thereupon such marriage shall not take place. And 

as often as any such last-mentioned objection shall be How if 

allowed, no future application by the same man for the allowed. 

registration or solemnisation of any marriage (not being 

his marriage with the objecting party herself), shall, 

during the life of such objecting party, be capable of 

being entertained, except upon proof by the man that 

the objecting party had, since the decision come to upon 

her said objection, been guilty of what, had they been 

in law married people, would have been adultery. 

19. It shall be competent for the Resident Magis- Court may 
trate's Court to award against such of the parties to 

any objection as such Court shall deem just and fitting 
the reasonable costs (if any) of the other parties to 
such objection, or any of them ; and such costs, when 
certified by the Resident Magistrate's Court to the 
Court of Resident Magistrate of the same district,^ shall 
be recovered by process of such last-mentioned Court, 
precisely as if such costs had been costs awarded by such 
last-mentioned Court in a civil case therein pending. 

20. Any person feeling himself aggrieved by the Appeal from 
decision of any Resident Magistrate's Court upon any Magistrate's 
such objection, may apply by petition to the Supreme 

Court in Chamber, or to any Judge of such Court or 

^ See note to sect. 14, 
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Act 18, 18M, Circuit Court, stating the alleged grievance and 

— ' praying relief: Provided that notice in writing of the 

intention to present such petition shall be given to 

the Resident Magistrate of the district in and for 

which such Resident Magistrate's Court exercises its 

functions, not later than seven days next after the day 

upon which the decision of the Resident Magistrate's 

Court objected to shall have been given. 

Judge or 21. It shall be lawful for the Court or Judge which 

whom appeal shall receive any such petition, to cause notice of such 

direct petition to be given by the party petitioning to such 

inquSyTiito Other persons as such Court or Judge shall think fit, and 

^^^^* to inquire into the matter thereof, and to call upon the 

Resident Magistrate's Court, whose decision is objected 

to, for such explanations or information as such Court 

or Judge shall think necessary, and, if need be, such 

Court or Judge shall take further evidence, and in the 

most summary, effectual, and inexpensive manner, 

determine the matter in controversy, and may make 

such order as to the costs of, or consequent upon, such 

petition, as such Court or Judge shall think fit. 

Pleading 22. The Court or Judge aforesaid may, if need be, 

may be filed _ . 

and ques. direct the parties concerned in the matter of any such 

argued by petition to file pleadings, or may direct any question of 

counse . j^^ arising in any such case to be argued by counsel : 

Provided that if the parties to any such objection, or 

any of them, be in poor and indigent circumstances, the 

said Court or Judge shall assign them or him an 

attorney and advocate, who shall act free of charge. 

How if 23. If the said Court or Judge shall disallow any 

Resident ^ objection which the Resident Magistrate's Court shall 

Court is set have allowed, then the marriage which was objected to 

shall be proceeded with as if such objection had not 

been made ; and if such Court or Judge shall allow any 

objection which the Resident Magistrate's Court shall 

have disallowed, then the registration or solemnisation 

objected to shall not take place. 



aside. 






\ 
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24. When any Resident Magistrate's Court shall -ack 
have disallowed any objection to any marriage, such ^^ 
marriage shall not take place before the time at which otjecUon h^ 
it might have taken place in case no objection had beenS^nlragu? 
lodged, nor then unless or until seven days shall have^lSSaMnoi 
elapsed since the day upon which the decision of tli©5Ji^*£j2 
Resident Magistrate'^ Court disallowing the objection J*y» *[«" 
was given, in order to afford time for lodging notice of aUowanoe. 
petition : Provided that the lodging of such notice shall Lodging 
be a stay of all proceedings touching such marriage e^y^ii^pro. 
pending the decision upon such petition. ceedmgB. 

25. Any person who shall lodge an objection to any penons 
marriage, which objection shall be by the Resident {Jjj^gj, 
Magistrate's Court declared to be frivolous, shall bejj^^^'*^'" 
liable to an action for damages at the suit of the person ^*»° '«>' 
whose marriage was objected to: Provided, however, ^^^ 
that such person shall not recover any damages unless 

the Court in which the suit shall have been instituted 6 & t Wiu. 4, 
shall find the objection to have been frivolous. , ' * * * 

26. If any person shall transmit or cause to be Penalty for 
transmitted to any Resident Magistrate any writing i^tbortsed 
purporting to be the notice of an intended marriage, or Sou^*©?*' 
shall lodge or cause to be lodged with any Resident ®^®***"'*'* 
Magistrate an objection to any intended marriage 
purporting to be lodged by or on behalf of some 
person objecting to such marriage, such person not 
having any authority from the person or persons named 

in such notice or objection, to transmit or lodge the 
same, but wantonly and mischievously intending to 
subject the persons named in such notice or objection, 
or some of them, to ridicule or annoyance, shall, upon 
conviction, be liable to a fine not exceeding fifty pounds, 
or to imprisonment, with or without hard labour, for 
any period not exceeding three months, or to both such 
fine and such imprisonment. Penalty for 

27. Any person who shall transmit to any Resident obiections 
Magistrate any notice of an intended marriage, or any Si!i^"^ 




Act 16, 1860, 
Sched, 



6&?WilL4, 
c. 85, B. 38. 

After 
Bolemnisa- 
tion of 
marriage no 
qaestion to 
be raised as 
to oonsent of 
persons 
thereto. 



6 &7 Will. 4. 
c. 86, B. 25. 



Appendix. 

objection to an intended marriagei containing any state- 
ment knowingly and wilfully false, shall, upon convic- 
tion, be liable to a fbie not exceeding one hundred 
pounds, or to be imprisoned, with or without hard 
labour, for any period not exceeding twelve months, or 
to both such fine and such imprisonment. 

28. After any marriage shall have been contracted 
in manner and form as in the eighth clause of this 
Schedule mentioned, it shall not be necessary, in support 
of such marriage, or in any action, suit, or proceeding, 
in which the same may come in question, to give proof 
of the consent of any person whose consent to such 
marriage was required by law, nor shall any evidence be 
received to prove the contrary. 



Form No. 1. Notice of Marriage. 

To the Kesident Magistrate of 

I hereby give you notice that a marriage is intended 
to be had, within three calendar months from the date 
hereof, 1 between me and the other party herein named 
and described, that is to say : — 



Name. 



James Smith Widower 



Mary Jones 



Condition. 



Spmster 



Occapa> 
tion or 
Galling. 



fShop- 
\keeper 



} 



Age. 



Full age 



Minor 



Residence. 



{ 



Bree Street, | 
Cape Town / 



Wynberg 



Length 
of Resi- 
dence. 



23 days 

More 
'than a 
I month 



Witness my hand this 



day of 18 

(Signed) James Smith. 



^ " From the date hereof" This is a mistake. The notice must 
be posted for twenty-one days after it has been delivered to the 
Magistrate, and the marriage may take place any time " within 
three months after the es^ation of the twenty-one daysJ'* See 
sect. 13, a/nte. 
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Form No. 2. Mabbiagb Register. 



Act 16, 1860, 
ached. 



No. 


When 
Mar- 
ried. 


Name. 


Condition. 


Oocapa^ 
tlon or 
Calling. 


Age. 


Resi- 
dence. 


Consent 

by whom 

gtven, or 

bj Judge's 

order. 


1 


1859. 
Aug. 1 


/ Jas. \ 
\Smith/ 

( Mary'^ 
\ Jones / 


Widower 
Spinster 


/ Shop- 
-keeper 

... 


age / 
Minor 


( Bree 
Street, 
1 Cape 
I Town 

r Wyn- 
\ berg 


( Thos. 
\ Jones 



^Signed) James Smith | Witnesses to the i ±B. 
Mary Jones > marriaffe (CD 

Thomas Jones J 

I, the undersigned, do hereby certify that the above 
marriage was contracted by the parties thereto, on the 
day of 18 in my presence, and in 

the presence of the persons who have signed their names 
as witnesses, under and by virtue of the Marriage 
Act, 1860. 

Dated at , this day of 18 . 

(Signed) J. M. H., 
Resident Magistrate. 
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Ko. 9, 1882.] 



Preamble. 



Uepetlot 
repugnant 
lawa. 



Conrts of 
Resident 
Magistrates 
subeiitnted 
fbr ♦•Mat- 
rimonial 
Courta." 



ACT. 



[June Uth, 1882. 



Magi-trates' 
may grant 
marriage 
licencee. 



To Begulate (he Issue of Licences for the Solemnisation of 
Marriages, and to Abolish Matrimonial Courts,^ 

BE it enacted by the Gk)vemor of the Cape of Good 
Hope, with the advice and consent of the Legis- 
lative Council and House of Assembly thereof, as 
follows : — 

1. The fourth and fifth sections of the Ordinance 
No. 89, promulgated on the sixth day of February, 1832, 
the fourth section of the Act No. 11, 1860, the GJovem- 
ment Notice dated the sixteenth day of Apnl, 1839, 
and so much of any other Law or Ordinance as may be 
repugnant to or inconsistent with any of the provisions 
of this Act, shall be and the same are hereby repealed. 

2. The several powers and duties which are by 
certain clauses of the Schedule marked A to the 
" Marriage Act, I860," directed to be exercised and 
performed by the Matrimonial Court of any district 
shall be exercised and performed by the several Resident 
Magistrates within the limits of their respective districts, 
and the said Schedule shall be read and construed as if 
the words " Resident Magistrate's Court " had been 
inserted in every clause wherein the words "Matri- 
monial Court " occur. 

3. The Resident Magistrate of every district is 
hereby authorised, subject to the provisions of this Act, 
to grant special licences for the solemnisation of mar- 
riage at any time and at any place within the Colony, 
and every such licence shall be duly stamped with 
stamps denoting the duty by law payable, and shall be 

^ Extended to the Transkei, Tembuland, and Griqualand East 
by Proclamation 146 of 1887, to Port St. John's by Proclama- 
tion 178 of 1892, and to Pondoland by Proclamation 340 of 1894. 
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• 

as nearly as is material in the form contained in the Jv^. 9—1882. 
first Schedule. 

The stamp duty is £5. See Act 20 of 1886, tariff 15. 
This section would seem to supersede sect. 11 of the Order in 
GouncU of 7th September, 1838. 

4. Unless a marriage shall be solemnised in pursuance Licence to be 
of aay Ucence obtained and issued under the provisions ^;^' 
of this Act within three months after the grant of such ™^° 
licence, such licence shall be of no effect, and no 
marriage shaU be solemnised in pursuance thereof; 

nor shall any person having taken out a marriage 
licence be entitled to a refund of the amount paid 
for such licence, in case the marriage shall not be 
solemnised. 

5. No such licence shall be granted by any Resident intending 
Magistrate unless or until the intended husband and make de- 
intended wife shall have made before such Magistrate, Sdied. a. 
or before some Justice of the Peace, solemn declarations, 

in the form and to the effect set forth in the second 
Schedule, and all such declarations shall be preserved 
of record in the offices of the Resident Magistrates 
respectively. 

6. No such licence shall be granted by any Resident ProviBions in 
Magistrate for the marriage of any widower or widow marriage of 
having minor children of a former marriage unless such and widows. 
Resident Magistrate shall be satisfied that the in- 
heritances which have devolved upon such minors have 

been settled by payment into the Guardians' fund or 
secured by the customary bond or obligation commonly 
called a " Eanderbewys " duly registered in the Deeds 
Registry, or unless it shall be made to appear to such 
Magistrate by the widower or widow as the case may 
be, that the value of the estate in question in such case 
was under one hundred pounds. Coneent of 

- Tft • 1 parents, etc.^ 

7. No licence shall be panted by any Resident in case of 

minora. 
P 
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M. 9—1882. Magistrate for the marriage of any person, not being A 

widower or widow, under the age of twenty-one years 

unless and until there be produced to such Magistrate 

the written consent of the parents or guardians, or 

other person (if any) whose consent is required by law, 

or an order of the Chief Justice of the Colony, granted 

in terms of the seventeenth section of Her Majesty's 

Order in Council, dated the seventh day of September, 

1838. 

Questions 8. Any Resident Magistrate to whom application 

before grant- shall be made for any such special licence as aforesaid, 

Dg cencc. ^^y p^^ ^ H^^^j^ ^^ either of the parties intending 

marriage all such questions as shall be relevant and 
necessary for determining whether there be or be not 
any lawful impediment to such marriage, and may 
refuse to grant such licence unless satisfactory answers 
shall be given, 
oflfencesand 9. Whoever shall commit any of the following acts 
or offences, shall, upon conviction, be hable, at the 
discretion of the Court, to be imprisoned, with or 
without hard labour, for any term not exceeding five 
years : — 

(I.) Make any declaration such as is referred to in 
the fifth section of this Act, for the purpose 
of obtaining a licence to marry, containing 
any wilfully false statement as to any fact 
therein alleged. 
(2.) Make any wilfully false statement in answer to 
any question put by any Resident Magistrate 
under the provisions of the eighth section of 
this Act, as to any fact material to be ascer- 
tained. 
(3.) Forge or fraudulently alter any consent or 
writing purporting to be a consent to the 
marriage of any person being a minor under 
the age of twenty-one years. 
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(4.) Forge or fraudulently alter any licence of yo. *-i8fi2. 

marriage. 
10. This Act may be cited for all purposes as " The Short title. 
Marriage Licence Act, 1882." 



THE FIRST SCHEDULE. 
Mabbiage Licence Act, 1882. 
It having been made to appear that there does not exist any 
legal impediment" to A.B., of in the district of {^Tdotr} 

andC. D., of in the district of {v^dow^} 

being joined in wedlock : Licence is hereby given to their being 
miited in marriage by any minister of the Christian religion within 
the Colony, who could, by virtue of the Order of Her Majesty in 
Council, bearing date the 7th day of September, 1838, have 
solemnised such marriage, in case banns thereof had been duly 
published, or by a Besident Magistrate, or any other duly consti- 
tuted marriage officer : Provided that such marriage be celebrated 
within three months from the date hereof. 

Given under my hand at 

this day of , 18 , 

Besident Magistrate 
of the District of 



THE SECOND SCHEDULE. 

^ iMarv Jones} (^^^^l plao© of residence and occupation) do 
solemnly and sincerely declare as follows *. — 

(1.) That I am a {|pTnst/o/Sr'} "^^ '^ i^^^'^ <« 
above as the case may be) the age of twenty-one years. 

(2.) That I have no knowledge of any just impediment or 
lawful objection by reason of any kindred relationship, or alliance 
of any former marriage, or the want of consent of parents or 
guardians, or any other lawful cause whatever, to my being 

married to {tq^ S^^hl ^^ (^sual place of residence), and in 

F 2 
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JVb. 10^ 
1882. 



*f 



case of the bride, add : " daughter of John Jones, of 
(usual place of business and occupation), and I make this solemn 
declaration, conscientiously believing the same to be true, and 
with full knowledge that any wilfully false statement herein 
contained will render me liable to imprisonment with hard labour 
for a term not exceeding five years. 

Declared at 
this day of 

Before me, 



Np^ 40, .1892.] 



ACT.i 



[Dec. 6, 1892. 



Repngnant 
laws re- 
pealed. 



Marriage 
with de« 
ceased wife's 
Bister lawfial. 



Such 

marriages 
already con* 
tracted, 
valid, if not 
declared 
dissolved or 
invalid by 
Court. 



• * To Amend the Law relating to Marriage. 

BE it enacted by the (Jovemor of the Cape of Good 
Hope, with the advice and consent of the Legis- 
lative Council and House of Assembly thereof, as 
follows :— 

1. So much of any lam as may be repugnant to or 
inconsistent with the provisions of this Act is hereby 
repealed. 

2. It shall be lawful for any widower to marry the 
sister of his deceased wife, provided such sister be not 
the widow of a deceased brother of such widower, or to 
marry any female related to him in any more remote 
degree of affinity than the sister of his deceased wife, 
save and except any ancestor of or descendant from 
such deceased wife. 

3. Any marriage contracted between persons both of 
whom shall now be living which would be void, or 
voidable, by reason of any law by this Act repealed, 
shall be deemed to be as vaHd as if duly solemnised 
after the taking effect hereof : Provided such marriage 
shall not have been dissolved or declared invalid by the 
decree of any competent Court. 

^ Not in force in the Bechuanaland Protectorate or Bhodesia. 
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4. ISfothinsc in this Act contaLaed shall be deemed to Vo. 40— 

1892 

legalise or render valid the marriage of a man with the ^ — •' 
sister of a wife from whom he has been divorced. with Bilterof 

5, This Act may be cited for all purposes as " The JJ^^^JST* 
Marriage Law Amendment Act, 1892." short title. 



ACT 35, 1896. 



55. The powers conferred by the seventeenth section 
of the Marriage Order in Council of the 7th September, 
1838, upon the Chief Civil Judge or person officiating as 
such for the time being of the Colony, may, within the 
several jurisdictions of the Court of the Eastern Dis- 
tricts, and of the High Court, also be exercised by the 
respective Judges President of the said Courts ; and in 
the absence from the. stated or ordinary places fixed for 
the holding of the Supreme Court, Court of the Eastern 
Districts, or High Court of the Chief Justice or of 
either of the said Judges President, as the case may be, 
the like powers may be exercised by the Senior Puisne 
Judge of such Court then present at each of such places 
aforesaid. 

BRITISH BECHUANALAND. 

Laim and Begulatians for the Government of Sritisk 

Bechuanaland appended to Proclamation No, 2, 

S. B., 1885. 

Mabbiaoes. 

41. It shall not be lawful for any person to compel Women not 
any woman to enter into a contract of marriage, or to ^uedto^' 
marry against her wish. many. 

42. Any marriage celebrated by any minister of the Marriage* 
Christian religion, according to the rites of the same, or s^Imnised. 
by any civil marriage officer, duly appointed by the 
Gk>vemor to solemnise marriage, or, if both parties are 
natives, according to ordinary native forms, provided 
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ivoc. 2, B.^. such last-mentioned marriage shall be registered within 
— - ' three months from the date o£ such marriage in a book 

«/£^iv« ^° to be kept for that purpose by the Resident Magistrate 

mamages. ^£ ^^ district, shall be taken to be in all respects as 
valid and binding, and to have the same effect upon the 
parties to the same and their issue and property as a 
marriage contracted under the marriage laws of the 
Cape Colony. 

-Eegistration 43. ^o registration of a marriage solemnised by a 

of tiiATnagftH • « . 

by ministers minister of religion or a marriage officer, as aforesaid, 
officers. other than that prescribed by the 2 1st section of the 
Marriage Ordinance of the Cape Colony, of September, 
1838, or the Marriage Act, 1860, of the said Colony, 
shall be necessary; and all marriages registered as 
aforesaid shall be considered as legally registered. 
First Native 44. Any person married according to the native 
maybe custom may register the first of the said marriages, 
and no other, so long as the first registered wife is 
Hving, at the office of the Resident Magistrate for the 
district in which such marriage was celebrated, or in 
the office of the Resident Magistrate for the district in 
which the parties reside: Provided that such registra- 
tion shall take place within three months after the 
celebration of such marriage. 
Registrfttion. 45. A registration fee of two shillings and sixpence 
shall be payable, for the purpose of Government, for the 
registration of all marriages, whether celebrated accord- 
ing to the rites of the Christian religion, before a 
marriage officer, as aforesaid, or according to the custom 
of natives. 

Native Precisely similar provisions relating to marriage are in force in 

Territories. \^ following territories within the limits of the Colony^ 

The Transkei, Proclamation No. 110, 1879. 

Griqualand East „ „ 112, 1879. 

Tembuland „ „^ 140, 1885. 

Pondoland „ „ 140, 1885. See Proclamation 

a40,189i« 
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TUhe Acts 16 of 1860, and 9 of 1882, have been declared to be in ^a*ive 

force as regards the Transkei, Griqnaland East, and Tembuland, * 

by Proclamation 145 of 1887, and as regards Pondoland by Pro- 
clamation 340, 1894. 

The following are the conclosions with regard to Native Mar- 
riages arrived at by the Supreme Court in the recent case of 
Ngqobela v. Sihele, 10 Juta, at p. 857. 

The Courts of Tembuland [and the same would apply to other 
territories where similar provisions are in force] may recognise the 
validity of a marriage between natives celebrated according to 
native forms before the Proclamation [140 of 1885], whether it 
be polygamous or not. 

The Courts of the Colony proper cannot recognise any marriage 
entered into by a man who had at the time one or more wives 
living. 

Neither the Courts of Tembuland nor of the Colony proper can 
recognise as valid a polygamous marriage celebrated after the date 
of the Proclamation. 

A marriage between an unmarried man and woman celebrated 
according to native law, and duly registered, has the same effect 
as a marriage contracted according to the law of the Cape Colony. 
The effects of a marriage so celebrated, but not registered, must, 
except as to divorce and separation, be decided according to native 
law by the Tembuland Courts. 

The Courts of this Colony cannot reeognise the validity of 'any 
marriage celebrated in the Colony [prefer] according to native, 
customs without the solenmities required by statute. 
- The Courts of the Colony will, however, recognise the validity 
of a marriage in Tembuland [and other territories where similar 
laws are in force] according to native law and custom between 
two unmarried natives. 

The following cases on the subject of native marriages may also 
be consulted : — Dantile v. M*T%rara, 9 Juta, 452; Ncmto v. Mai- 
gasSf 5 Juta, 108 ; Koytyo v. Siharu, 7 E. D. 186 ; Kohem v. 
MatyorOf 6 E. D. 89 ; Malgas v. QakamL, 6 E. D. 225 ; Nhow) v. 
Momxcoweni^ 6 E. D. 62 ; SmgamA v. Qondele, 1 E. D. 195. 

Marriages celebrated according to Mohammedan rites, unless by 
a marriage officer appointed under the provisions of Act 16 of 1860, 
are not recognised by the law of this Colony. Bronn v. Brorm'a 
ExeeiUors, 8 Searle, 318. But see Act 16, ISto, Sched. A, sects. 6» 
3.8, ante* 
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BECHUANALAND PROTECTORATE ANH 
CHARTERED COMPANY'S TERRITORIES, 

Sigh Commissioner's Proclamation of lOth June^ 18dl, 

Marriage, ^ 22. Any marriage celebrated by any minister of the 
solemnised. Christian religion, according to the rites of the same, 
or by any civil marriage officer, duly appointed by the 
High Conunissioner to solemnise marriages, shaJl bcr 
taken to be in all respects as valid and binding, and 
to have the same effect upon the parties to the same 
and their issue and property as a marriage contracted 
)mder the marriage laws of the Cape Colony. 

• 

Certain marriages deemed to have been irregularly solem* 
nised in Bhodesia, were declared valid by Order in Council of 
8rd October, 1895« 

In the BechuaDaland Protectorate the duplicate original registers 
are to be sent (with a fee of 28, Qd* for each marriage) to the 
Besident Commissioner. — Proc. 2, December, 1892 : and 9, 1896, 

The effect of native marriages celebrated according to native 
law must be determined according to such law. See sects. 8 and 9 
of the Proclamation, 



MATABELE ORDER IN COUNCIL, 1894. 

PoiygftmoQS Section 28. If in any civil case between natives a 
recozDM in question arises as to the effect of a marriage contracted, 
'"'^"**^- according to native law or custom, by a native in the 
lifetime of one or more other wives married to him 
according to native law or custom, the Court may .treat 
such marriage as valid for all civil purposes, in so far as 
polygamous marriages are recognised by the said native 
law or custom. 
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Adulteby a bar to marriage, 2, 

AmiiLs liictuSt 5. 

Appeal against Magistrate's decision on objection to marriage, 

13, 59. 
Attomey-General in certain cases to give opinion on objections to 

marriage, 13, 58 ; and as to whether children whose surviving 

parent is desirous of re-marrying are entitled to anything from 

estate of deceased parent, 48. 

Banns, who may publish, 7, 8 ; manner of publishing, 7, 8, 25, 26 ; 
certificate of publication, 8, 26 ; notice to minister before pub- 
lication, 8, 28 ; certificate required by widowers and widows 
before publication of, 8, 50 ; after marriage certain questions as 
to regularity of publication cannot be raised, 34. 

Bechuanaland Protectorate, marriage laws in force in, 72. 

Breach of promise, action for damages for, 22, 35. 

British Bechuanaland, marriage laws in force in, 69. 

Chief Justice may authorise marriage of minor, 12, 83. 

Circuit Court, appeal to in cases of objections to marriage, 13, 59. 

Colonial Secretary, duplicate original registers to be sent to, 18, 
88 ; also register of marriages before Magistrates, 18, 56 ; copies 
of married registers certified by, evidence of the facts therein 
recorded, 38. 

Consent of parents or guardians required to marriage of minors, 2 ; 
when presumed, 2, 33 ; may be given after marriage, 34 ; where 
consent cannot be given, or is unreasonably withheld, 33 ; must 
be produced in writing before issue of special licence, 65 ; after 
marriage before Magistrate no proof of want of consent can be 
given, 62, 
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Deaf and dumb persons, marriage of, 28. 

Deceased wife's sister, marriage with legalised, 4, 68. 

Declarations on application for special licence, 65. 

Declaration by the parties at time of marriage, 14, 27, 82, 55 ; 

may be made in any language understood by the witnesses, 56 ; 

not required when marriage is celebrated according to the rites 

of the Church of England, 27; or of the Dutch Beformed 

Church, 45. 
Disappearance of one of the spouses, re-marriage of the other, 3. 

Extra-parochial place, meaning of term, 44. 

Fees for solemnising marriage, 18, 19, 40 ; rights of ministers to 
former fees reserved, 19, 41, 44 ; for searching marriage register, 
40, 41 ; for granting marriage certificates, 18, 19, 41 ; Magis- 
trates prohibited from receiving, 52. 

Governor, meaning of term, 44. 

Guardian, consent of required to marriage of ward, 2; when 

presumed, 2, 83 ; cannot marry ward until his accounts have 

been audited, 5. 

Hours for celebrating marriage by ministers and marriage officers, 
15, 86; by Magistrates, 16, 54. 

Impotence renders a marriage null, 2. 
Insanity a bar to marriage, 3. 

Jewish marriage officers, appointment of, 51. 

Jews, marriage of with Christians, 6. 

Judges President may authorise marriage of minors, 69. 

Lunacy a bar to marriage, 8. 

Magistrates are ex officio marriage officers, 50 ; notice to, of mar- 
riage intended to be entered into before, 9, 52 ; form of notice, 
62 ; procedure on receipt of notice, 9, 58 ; marriage, how entered 
into before, 54 ; to register marriage, 56 ; form of Register, 68 : 
to enter marriages in marriage record book, 66 ; to transmit 
register to Colonial Secretary, 56; marriage before must be 
entered into within three months from the time the notice was 
given, 57 ; objections to marriage before, how dealt with, 57-61 ; 
damages for lodging frivolous objections with, 61 ; penalty for 
sending bogus notices to, 61. 
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Marriage, definition of; X ; requisites of valid, 1 ; persons in- 
capable of contracting, H : marriages induced by force, fear, or 
fraud, void, 6 ; of minors may be forbidden by parents or 
guardians, 12, 29 ; how solemnised, 14 ; proceedings to compel 
abolished, 35 ; Church of {England clergyman to follow the 
rubric, 41 ; effect of not using the precise words, 41 ; marriage 
by a minister, 14 ; by a marriage officer, 15 : before a Magistrate » 
15, 54 ; hours for, 15 ; must be solemnised within three months 
of publication of (banns, issue of special licence, or notice to 
Magistrate, 15, 29, 57, 65 ; of minors does not expose minister 
to penalties unless he has notice of objection, 29; mode <^ 
proving, 39. 

Marriage officers, appointment of, 31 ; confirmation of appoint- 
ments, 51 ; Governor to prescribe manner of publishing banns 
by, 8, 32 ; appointment of for a district does not prevent a 
minister solemnising marriage in such district, 32 ; Governor 
may authorise higher remuneration to, 42; appointment of 
Jewish, 51 ; of Mohammedan, 51. 

Marriage order, local legislatures may modify, 43 ; to be trans- 
lated into language used in the (3olony, 43. 

Marriage record book to be kept by magistrate, 17, 56. 

Marriage register, form of, 87, 63 ; duplicate original, 17, 38 ; to 
be sent to the Colonial Secretary, 17, 38 ; marriage may be 
proved independently of, 39 ; fees for searches in and certified 
copies of, 40 ; penalty for injuring, 42 ; for falsifying, 42. 

Matrimonial Courts abolished, and Magistrates' Courts substi- 
tuted, 64. 

Mental disease a bar to marriage, 8. 

Minors, marriage without consent of parents or guardians, 2; 
marriage of, may be forbidden by parents or guardians, 29, 32 ; 
must obtain written consent of, before issue of special licence 
to, 65 ; Chief Justice may in certain cases authorise marriage 
of, 33; inheritance of to be secured before re-marriage of 
surviving parent, 46. 

Mohammedans, marriage of with Christians, 6. 

Mohammedan marriage officer, appointment of, 51. 

Mohammedan marriage may be a ground of objection to a suV 
sequent marriage of either of the spouses, 54, 58. 

Native marriages, how far recognised, 71, 72 ; polygamous mar- 
riages, 71. 
Native territones, marriage laws in force in, 70. 
Notice to minister of publication of banns; 8, 28« 
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Kotioe to Magistrate of intention to marry, 9, 52 ; penalty for 
sending false notice of marriage, 61 ; for sending bogus notices, 
61 ; penalty for sending false notice of objections, 61. 



Objections to marriage, how dealt with, 11, 13, 57-61 ; counsel's 
opinion as to validity of, 58 ; frivolous objection, 61 ; bogus 
' objections, 61 ; false objections, penalty for sending, 61. 

Parish, meaning of the term, 44. 

Penalties in connection with special licences, 20, 66 ; with notices 

of marriage, 20, 61 ; with notice of objection to marriage, 21, 61 ; 

for sliding false statements to Magistrate, 21, 61 ; for ofEences 

in connection with marriage registers, 21, 42; for forging 
. marriage certificates, 21, 42«; on minister and marriage officers 

for refusing to solemnise marriage, 22; on widowers or widows 

re-marrying without securing portions of minor children, 22, 48 
Polygamous Native marriages, how far recognised in the Colony, 

71 ; recognised in certain cases in Bhodesia, 72. 
Publication of banns, notice to minister before, 8, 28 ; certificate 

of publication to be given, 8, 26; void where parents or 
. guardians forbid the marriage of minors, 29 ; of widowers ox 

widows, certificate required before, 8, 50. 

Begister, marriage, 17, 36, 56 ; duplicate original, how made, 17, 
38 ; to be sent to Colonial Secretary, 17, 38 ; certified copies of, 
18, 40 ; fee for, 19, 41 ; fee for searching, 18, 40 ; offences con- 
nected with, 21, 42. 

Belationship within certain degrees a bar to marriage, 3. 

Besidence, fourteen days required before notice can be given to 
Magistrate of intention to marry, 9, 52. 



Seduction gives rise to an action for damages, 35 ; does not now 
give rise to an action to compel marriage, 35. 

Special licences, how issued, 10, 64 ; form of, 67 ; marriage under* 
must take place within three months, 65 ; hours for marriage 
by, 15 ; declarations to be made by parties before obtaining, 65 ; 
questions which may be put to parties applying for, 66 ; offences 
in connection with th& issue of, 66 ; minors required to produce 
written consent of parents before obtaining, 65; not to be 
granted to widowers or widows until the portions of their minor 
children have been secured, 65. 
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Widowers and widows must secure portion of minor children 
before re-marriage, 8, 11, 47-60, 52, 65 ; penalty for failure to 
secure, 22, 48 ; banns cannot be published until security has been 
given, 8, 50 ; nor notice posted by Magistrate, 52 ; nor special 
licence issued, 65 ; procedure in doubtful cases, 48 ; Judge may 
be applied to where certificate as to minors* portions having 
been secured is withheld, 49 ; effect of Judge's order, 49 ; amrna 
htctiu, 5. 

Witnesses to marriage, two required, 15, 86, 54 ; most sign register^ 
86, 56 ; presence of, not absolutely necessary, 89. 

Youth a bar to marriage, 4. 
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